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IN THE UNITED STATES COURT OF Se 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,954 
ALBERT C. HOMCY, 
Plaintiff-Appellee 
ve 


RESOR, Secretary of the Army, 


Defendant-Appellant 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE DEFENDANT-APPELLANT 


STATEMENT OF THE ISSUES PRESENTED 

In 1944, plaintiff, an Army Second Lieutenant, refused to 
obey an order to lead a patrol on 4 combat mission. He was 
convicted by 2 general court-martial of misbehavior vefore the 
enemy. He served part of the court-martial sentence and re- 
ceived a dishonorable discharge. Twenty-three years later, he 
brought this action. He contends -- and the district court 
held -- that the court-martial conviction was void because the 
court-martial was subject to improper command influence and that 
plaintiff was denied effective assistance of counsel before 


said court-martial. The questions presented are: 


1. Whether the civil courts may collaterally review 
court-martial convictions other than by habeas corpus. 

2. Whether the record supports the district court's finding 
of improper command influence, and the deprivation of effective 


assistance of counsel. 


REFERENCES TO RULINGS 
This case has not previously been before this Court. 
The district court's Order Granting Summary Judgment, 
issued on September 25, 1969, is reproduced in the Joint 
Appendix at page/OG,, 


STATEMENT OF THE CASE 

This action was brought by a former Army officer, Albert C. 
Homey, to obtain judicial review in the district court of a court 
martial conviction which occurred more than a quarter of a century 
ago during the Second World War. 

Homey was a Second Lieutenant serving as a platoon commander 
of an anti-tank platoon then engaging the 19th German Army in 
erencet/ On August 27, 1944, he was ordered by his superior 
officer, Lt. Col. William A, Bird, to lead a patrol of men at 
his disposal to locate and destroy enemy tanks or self-propelled 


2 
guns in the area. This patrol was to operate simultaneously 


ee 


1/1961 Army Board For Correction of Military Records Trans- 
cript Exh. 3, pp- 12-13 (App. 43a—Hta ). 


2/ General Court-martial Order, Exh. 2, p. 1 (App. 103a). 


=n 


with another patrol led by a Lt. nigasake’ Homey directly dis- 


obeyed Col. Bird's order on the grounds that a number of his 
men were replacements, trained as cooks and bakers, and there- 
fore not suitable for action in Pee! 

In October, 1944 Homey was charged before 2 general court- 
martial with violation of the 75th Article of War, misbehavior 
before the enemy. Though he admitted refusing to obey Col. 
Bird's order, he pleaded not guilty by reason of the inexperience 
of his men and his view that the mission was impossible. The 
court-martial board found Homey guilty as charged and sentenced 
him to dismissal, total forfeitures, and confinement at hard 
labor for fifty Soren SY On November 21, 1944, the ard of 
Review approved the findings and sentence but reduced the 
period of confinement to ten years, and Homcy was dismissed from 
the service on December 5, 1944. By order of the Secretary of 
War the unexecuted portion of Homcy's sentence to confinement 
was vacated to permit his re-enlistment in the Army on January 4 (5 
1946. He was honorably discharged from this enlistment on 


&/ 


August 24, 1946. 


ee 
3/ 1961 Army Board for Correction of Military Records Trans- 
cript 13 Exh. 3, p. 15 (App. 46a). 


4/ 1961 Army Board for Correction of Military Records Trans- 
cript 12-13, Exh. 3, pp. 14-15 (App. 45a-h6a). 


5/ General Court-martial Order Exh. 2, p. 1 (App. 103a). 


6/ 1961 Army Board For correction of Military Records Trans- 
cript 18-19, Exh. 3, pp. 20-21 (App. 50a-5la ). 


T/ General Court-martial Order, Exh. 2, Pp. 1 (App. 103a). 
8/ Petition for Declaratory Judgment, R. 1, p. 3 3 
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Between 1947 and 1961, Homey submitted numerous requests 
for correction of his military records, which requests were 
denied. In 1961, however, he was accorded a complete evidentiary 
hearing by the Army Board for Correction of Military Records 
(ABCMR). He appeared personally and was represented by counsel. 
The Board's recommendation that the application be denied was 
approved by the Under Secretary of the Army on August 17, 1961. 
He again submitted an application to the ABCMR on March 1, 1967, 
4n which, for the first time, he alleged command influence at 
the court-martial. In support of this contention, he submitted 
statements from two members of the court. This application 
was denied without a hearing on April 12, 1967. Upon recon- 
sideration, Homey was granted a formal hearing before the 
Board on July 10, 1968, at which he personally appeared and 
was represented by counsel. The Board recommended that the 
application be denied and the Under Secretary of the Army so 
directed on August 20, 1968. 

On December 22, 1967, Homey filed a complaint in the 
District Court for the District of Columbia to obtain review 
of his court-martial conviction, and correction of records. 

He alleged that he had been denied a fair trial by reason of 


the absence of a law member at the court-martial, command in- 


10, 
fluence, and ineffective sounsel, In this last regard, he 


asserted that his appointed counsel, Major Benjamin F. Wilson, IPe» 


ee ee 
Q/ Affidavit of Lowell E. Sitton, Exh. 4, pp. 10-11 (App. 89a-904 
2pridavit of Elden R. McRobert, Exh. 4, pp. 20-21 (App. 9la-92a). 


FO/suiee es 
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was not a lawyer, and had not met with him until the day pefore 


the court-martial took place. 

On September 25, 1969, the district court granted plain- 
tiff's cross-motion for summary judgment and ordered plaintiff's 
record corrected: to show an honorable discharge from the Army 
on December 5, 1944,22/ In its order =~/ the district court found 
that "* * * the court-martial by which plaintiff was convicted 
on October 19, 1944 was subject to improper command influence, 
that plaintiff was denied effective assistance of counsel before 
said court-martial and that plaintiff was denied his constitu- 
tional right to a fair trial before said court-martial * * *," 


STATUTES INVOLVED 
Article 76 of the Uniform Code of Military Justice, 10 
U.S.C. 876 provides: 


The appellate review of records of trial 
provided by this chapter, the proceedings, find- 
ings, and sentences: of courts-martial as ap roved, 
reviewed, or affirmed as required by this chapter, 
and all dismissals and discharges carried into 
execution under sentences by courts-martial follow- 
ing approval, review, or affirmation as required by 
this chapter, are final and conclusive. Orders 
publishing the proceedings of courts-martial 
and all action taken pursuant to those proceedings 
are binding upon all departments, courts, agencies, 


11/ R. 1, App. 8a, Paragraph 10. 

12/ Plaintiff's action against the Secretary of the Army was 
eld in obeyance pending the outcome of the ABCMR hearing held 

in July, 1968. 


13/ R. 28, App. 106a. 


and officers of the United States, subject only 
to action upon a petition for a new trial was 
provided in section 873 of this title (article 
73) and to action by the Secretary concerned 

aB provided in section 874 of this title (article 
74) and the authority of the President. 


10 U.S.C. 1552 provides, in relevant part: 


(a) The Secretary of a military department, 
under procedures established by him and approved 
by the Secretary of Defense, and acting through 
poards of civilians of the executive part of 
that military department, may correct any mili- 
tary record of that department when he considers 
it necessary to correct an error or remove an 
injustice. Under procedures prescribed by him, 
the Secretary of the Treasury may in the same 
manner correct any military record of the Coast 
Guard. Except when procured by fraud, a cor= 
rection under this section is final and conclu- 
sive on all officers of the United States. 


SUMMARY OF ARGUMENT 


In ordering judicial revision of plaintiff's Army records, 
the court below assumed jurisdiction to look into the validity 
of a 25 year old court-martial proceeding. It is our primary 
position that the court below had no jurisdiction to review a 
court-martial conviction, except by habeas corpus. 

As we explain in Point I, any collateral review, except by 
habeas corpus, is barred by Article 76 of the UCMJ declaring 
that action taken by 2 court-martial is final and binding upon 
the courts of the United States. While we acknowledge that this 
Court has held to the contrary in Kauffman v. Secretary, ___ 
U.S. App. D.c. __, 415 F. 2a 991 (1969), and Gallagher v._Quinn, 
124 U.S. App. D.C. 172, 363 F. 2d 301, certiorari denied, 385 


= Ge 


U.S. 881 (1966), we think that those decisions are in error 
and should be re-examined. 

Even if, however, this Court should follow Kauffman and 
Gallagher, we show in Point II that the decision of the district 
court below is nonetheless erroneous. The record simply does 
notreflect the existence of improper command 4nfluence and the 
deprivation of effective assistance of counsel. Homey was 
afforded all of his constitutional rights when he was tried and 
convicted on a charge -- which he admitted -- of having disobeyed 


a lawful order of a superior officer. 


ARGUMENT 
I 

ARTICLE 76 OF THE UNIFORM CODE OF MILITARY 

JUSTICE PRECLUDES JUDICIAL REVIEW OF COURT-_ 

MARTIAL PROCEEDINGS BY CIVILIAN COURTS EXCEPT 

BY HABEAS CORPUS. 

Article 76 of the UCMJ (supra, p. 5 ) provides that 

once the prescribed channels of direct review have been traversed, 
the proceedings, findings, and sentences of court-martials, in- 
cluding all dismissals and discharges, are "final and conclusive", 
and "all action taken pursuant to those proceedings are binding 


upon all departments, courts, agencies and officers of the United 


14 
states.” This statute on its face proscribes collateral review 


eee eee 


14/ It is true, of course, that the Uniform Code of Military 
Justice was not enacted until 1950, approximately six: years after 
Homey's court-martial conviction. It is not necessary to consider, 
however, whether Article 76 is therefore 4napplicable' to Homcey's 
attempt, after the enactment of the UCMJ, to attack collaterally 
that conviction. This is because, insofar as the matter of a 
(continued on next page) 
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of court-martial convictions. As we shall show below, the 
legislative history of Article 76 confirms the view that the 
statute means precisely what it states, except insofar as Con=- 
gress recognized the traditional exception for a writ of habeas 
corpus. .This exception, emphasized in the course of the legisla- 
tive reports and debates, merely respects the special constitu- 
tion status of the writ of habeas corpus. 

We recognize that our position is in conflict with this 
Court's decisions in Gallagher v. Quinn, 124 U.S. App. D.C. 172, 
363 F. 2d 301, certiorari denied, 385 U.S. 881 (1966), and Kauffman | 
v. Secretary, ___ U.S. App. D.C. __, 415 F. 2a 991 (1969), as 
well as with Ashe v. McNamara, 355 F. 2d 277 (C.A. 1, 1965). 
Those decisions hold that, notwithstanding the clear language 
of Article 76, collateral review of court-martial convictions by 
civil courts, other than by habeas corpus, is permitted: to as- 
certain whether an individual has been deprived of his constitu- 


1 
tional ar 22, But see Davies v. Clifford, 393 F. 2d 496 


a 


14/ (continued from page 7) 

collateral attack upon court-martial proceedings is concerned, 
4t 4s settled that Article 76 was intended to be, and is, 
declaratory of existing law. See pp. 9-10 infra. Thus 
Article 76 reflects the extent to which, at all times since 
1944, Homey's court-martial conviction has been subject to 
collateral attack. 


15/ See also Smith v. McNamara, 395 F. 2d 896 (C.A. 10, 1968). 


(c.A. 1, 1968). While we believe that even under the standard 
of review adopted in Gallagher, Kauffman and_Ashe the Secretary 
should prevail here (see Part IT, supra), we respectfully submit 
that these decisions are erroneous and should not be followed. 
1. The Supreme Court has long recognized that the civil 
courts could not sit to review court-martial convictions except 
upon petition for writ of habeas corpus. See, e.g., Wales v. 
Whitney, 114 U.S. 564, 570 (1885). In In re Yamashita, 327 U.S. 
1, 8 (1946), the Court noted "that the military tribunals which 
Congress has sanctioned by the Articles of War are not courts 
whose rulings and judgments are made subject to review by this 
Court. * * * Congress conferred on the courts no power to re- 


view their determinations save only as it has granted judicial 


power ‘to grant writs of habeas corpus for the purpose of an 


inguiry into the cause of restraint of liberty'." The traditional 
lack of power in the civil courts to supervise or review the actions 
of military tribunals was again adverted to in Gusik v. Schilder, 
340 U.S. 128 (1950), where the Court construed finality language 
an the predecessor statute to Article 76 -- similar to the 
language now in Article 76 -- to allow for habeas corpus review. 
There the Court reiterated that the military tribunals “have 
operated in a self-sufficient system, save only as habeas corpus 
was available to test their jurisdiction in specific cases." 
340 U.S. at 132. 

The traditionallimited nature of civil court review of 
court-martial convictions was continued by Congress when it 
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enacted the Uniform Code of Military Justice in 1950. By 
the UCMJ, Congress expressly withheld jurisdiction from the 
civil courts to interfere, except by habeas corpus, with the 
judgments of court-martials. Article 76 provides that once 
the prescribed channels or review have been traversed, all 
action taken pursuant to court-martial proceedings shall be 
"p4na) and conclusive" and "binding upon all * * * courts of 
the United States". Both the House and Senate Committee Reports 
on Article 76 state its purpose clearly: 

Subject only to a petition for a writ of 

habeas corpus in Federal court, [Article 

76] provides for the finality of court- 

martial proceedings and judgments. 
S. Rep. No. 486, Slst Cong., 1st Sess., p. 323 H. Rep. No. 491, 
8lst Cong., Ist Sess., p. 35. It was not necessary for Congress 
in the statute to specify the exception for habeas corpus since 
the courts, without an express mandate, will not construe 2 
statute to limit that constitutionally protected right. Gusik 
v. Schiider, Supra. 

Contrary to the views expressed by this Court in Kauffman v. 


Secretary, supra, no anomaly results if Congress is taken at its 


word and the exceptions to the finality provision limited to 
habeas corpus. The legislative judgment that a petition for 
habeas corpus is not affected by the statute merely respects 
the special constitutional status of the writ of habeas corpus 
under the Suspension Clause (Article I, Section 9) of the Consti- 
tution. There is, of course, no corresponding constitutional 
policy either to create or topeserve 2 collateral remedy where 
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personal liberty is not at stake. Thus, the House Committee 
Report explained that the Court of Military Appeals, established 
by the Code, was designed to be "the court of last resort for 
court-martial cases, except for the constitutional right of 
habeas corpus" (emphasis added) H. Rep. No. 491, 81st Cong., 


1 
1st Sess., p. 7a It had been explained in the committee 


De 


16/ The Court of Military Appeals is, of course, not an Article 
tribunal but, rather, is a part of the military establishment. 

Art. 67 UCMJ 10 U.S.C. 867. Prior to its creation, the “court 

of last resort" in the case of the Army was the Board of Review 

of the Office of the Judge Advocate General of the United States 

Army. Schita v. Cox, 139 F. 2d 971, 972 (C.A. 8, 1944). 


if/ One of the principal drafters of the Code, in discussing 

e Court of Military Appeals, explained in committee hearings 
that "there is still a way to go to the Supreme Court of the 
United States, actually, and that is by habeas corpus." Hearings 
on H.R. 2498 before a Subcommittee of the Committee on Armed 
Services of the House of Representatives, 8lst Cong., 1st Sess. 
(March 7 - April 4, 1949) (hereinafter called "House Hearings" 
at pp. 1277-1278. ‘This statement was made by Mr. Felix Larkin. 
Mr, Larkin, an Assistant General Counsel in the Office of the 
Secretary of Defense, was executive secretary of the working 
group that initially drafted the Code and was the principal 
assistant to Professor Edmund M. Morgan, who was responsible 

for preparing the draft of the Code submitted by the Govern=- 
ment. 96 Cong. Rec. 1354; Housing Hearings, p. 846; Hearings 
before a Subcommittee of the Committee on Armed Services, United 
States Senate, on S. 857 and H.R. 4080, Slst Cong., lst Sess. 
(held April 27 - May 27, 1949) (hereinafter called "Senate 
Hearings"), at pp. 38-39 (testimony of Edmund M. Morgan) and 

p. 129 (testimony of Frederick Bernays Wiener). 


hearings that any restriction on the right of habeas corpus 


18 
would involve a constitutional neoualentae And Senator Kefauver, 


in discussing Article 76, pointed out that "Congress, through its 
enactment, did not, and could not, under the ninth amendment to 
the Constitution, intend to take away the jurisdiction of the 
Supreme Court or of other courts in habeas corpus matters." 


1 
96 Cong. Rec. ay 2 


Thus, Congressional awareness of the extraordinary status 
of habeas corpus, and its explicit recognition that the avail- 
ability of the writ would not be impeded by the finality pro- 
vision of Article 76, does not imply a similar exception for 
other actions. ‘To assert such an equivalence is to ignore "the 
extraordinary prestige of the Great Writ, habeas corpus ad 
subjicitendum, in Anglo-American jurisprudence” as well as its 
“explicit recognition in the Federal Constitution.” Fay v. 
Noia, 372 U.S. 391, 399-400 (1963). 

2, The finality provision of Article 76 is best under- 
stood in light of Article 67 of the UCMJ, which established a 
Court of Military Appeals to be composed solely of civilians. 
10 U.S.C. 867. The Court of Military Appeals, and not the 
civil courts, is responsible for supervision of the administration 


18/ House Hearings, at p. 799 (testimony of Frederick Bernays 
ener). 


19/ In Gusik v. Schilder, supra, interpreting the predecessor 
Statute f Article 76, the Supreme Court observed that if the 
Congress deprives the civil courts of habeas corpus jurisdiction, 
that would "stir" a "constitutional issue." 340 U.S. at 133. 
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of military justice. Noyd v. Bond, 395 U.S. 683, 694 (1969). 

The legislative history of the UCMJ reveals an extended dis- 
cussion of the proper role of civilian judges in reviewLng 
court-martial convictions. On the one hand, several proposals 
were made to render court-martial convictions directly reviewable 
by the federal courts on questions of law; only in this manner, 
4t was urged, could fairness 4n court-martial proceedings be 
assured. 96 Cong. Rec. 1302, 1304 (Senator Tobey); Senate 
Hearings, pp. 157, 161, 238; House Hearings, p. 2084. On the 
other hand, there were objections to any civilian marion of 
court-martial proceedings, on the ground that civilians could 

not properly assess the considerations of military discipline 
inherent in courts-martial. House Hearings, pp. 778-781; 794- 
796 (Frederick Bernays Wiener); Senate Hearings, pp. 259-260 (Maj. 
Gen. Green, Judge Advocate General of the Army). The establish- 
ment of a Court of Military Appeals, to consist of civilian 
members only, and “completely removed from all military influence 
or persuasion, represented a compromise between these view- 
points: on the one hand, final review would be entrusted to a 
civilian body dedicated to constitutional concepts of fair pro- 
cedure, while at the same time this tribunal of last resort 


would be @ specialized court that would gain familiarity with 


military problems. 


20/ H. Rep. No. 491, Slst Cong., 1st Sess., D- 7. 
21/ professor Morgan, the principal draftsman of the Code, 


explained the nature of the compromise: 
(continued on next page ) 
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Thus, in developing this structure, Congress deliberately 
and carefully determined the extent to which -- apart from 
constitutionally guaranteed habeas corpus -- eivilian agencies 
have a role to play in military justice. Providing that civilians 
may serve on Boards of Review and that there shail be control by 
a civilian Secretary, the Code goes on to create a civilian Court ; 
of Military Appeals entrusted with the final judicial responsibility 
for the supervision of military justice. But the Court of Military 
Appeals was not established solely to provide uniform interpreta- 


tion of military law; it was also entrusted with the responsibility 


to “insure public confidence in the fairness of military justice." 


96 Cong. Rec. 1362-1363 (Senator Kefauver). Accordingly, it is 


oe SS 


21/ (continued from page 13) 
Senator Saltonstall: In other words, * * * unless 
you have this final Court of Military Appeals you are 
not really carrying through the whole principle of justice 
as we know it in our system of courts and system of life 
here in the United States? Mr. Morgan: That is my point, 
Senator. We recognize that this is a combination of admin- 
istration of justice and discipline. In our opinion there 
is just no question that you cannot ignore the disciplinary 
aspect of the thing, but we feel that by the system we have 
set up, we have made a fair compromise of the thing and we 
are also insistent that when you have an Army that is com- 
posed of citizens, and who are drafted and particularly if 
you are going to have a draft during peacetime, you have 
got to have morale at home as well as morale in the Army; 
and that, unless our citizens believe that a man, when he 
ts charged before a court martial, 1s going to get the same 
kind of square trial that he would get in the United States 
district court if he wre charged there, then it seems to me 
you are going to have this constant dissatisfaction, this 
constant agitation against the Army and Navy and Air Force 
for the way they treat their men when they are charged with 
offenses. 

Senate Hearings, p. 49. 


22/ Congress's continued determination to insure fairness in 
court-martials by establishing appropriate procedures within 
(continued on next page) 
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clear that Congress did not intend to create any implied ex- 
ception to the finality of military court-martial judgments to 
enable the federal courts to exercise a collateral-review function 
over court-martial proceedings (except to the extent that the 
Constitution was thought to compel an exception for habeas corpus ). 


The ultimate responsibility for ensuring due process was en- 


trusted to the Court of Military Appeals. Any other conclusion 
would in practicle terms render Article 76 nugatory. 


ec nEEnne Nn 


22/ (continued from page 14) 

military justice system is underscored by the Military 
Justice Act of 1968, P.L. 90-632, 82 Stat. 1335. This Act 
makes a number of changes in the UCMJ 4n order to strengthen 
protection of the rights of accused servicemen. The primary 
intent of the Act was "to provide for the establishment within 
each service of an independent judiciary composed of military 
judges certified for duty on general courts-martial, who are 
assigned directly to the Judge Advocate General of the service 
and are responsible only to him or his designees for direction 
and fitness ratings. * * *", S. Rep. No. 1601, 90th Cong., 
ed Sess., p. 7. 


23/ It should be noted that Court of Military Appeals has 
4t hasheld that it has juris- 
an accused who has palpably been 
n any court-martial; and that 
of his rights need not go 
nd relief in the 
" United States v. 
Bevilacqua, 18 USCMA 1 ted states v. 
Augenblick, 393 U.S. 3 Ve 
rah USCMA 135 (1967), discussed in No 
95. 


3. Contrary to the views of the First Circuit in Ashe v. 
McNamara, supra, the finality provision of Article 76 precluding 
judicial review of court-martial proceedings was not in any way 
modified by 10 U.S.C. 1552, which authorizes the Boards for the 

_ Correction of Military Records. 

The statute giving the Secretary the authority to correct 

military records was enacted as Section 208 of the Legislative 


24 
Reorganization Act of 1986, -Y 60 Stat. 812, 837. Its purpose 


was simply to relieve Congress of the burden of changing military 
records by transferring that function to an administrative body. 
Obviously, the courts had exercised no review authority over the 
function of correcting military records as it had been performed 
prior to 1946 by Congress, and there is not the slightest evidence 
that Congress intended in the 1946 Act to create any authority 
in the courts over the function as performed by the Secretary. 
The Uniform Code of Military Justice was enacted in 1950. 
We have already noted the effect which Congress intended the 
finality provision in Article 76 to have (supra, pp. 17-23). 
To repeat, the only role Congress intended the courts to play 


24/ As originally enacted, the statute provided: 
The Secretary of War, the Secretary of the Navy, and 
the Secretary of the Treasury with respect to Coast Guard, 
respectively, under procedures set up by them, and acting 
through boards of civilian officers or employees of their 
respective departments, are authorized to correct any 
military or naval record where in their judgment such action 
4s necessary to correct an error or to remove an injustice. 
60 Stat. 837. 


25/ See Section 131 of the Act,prohibiting the introduction in 
either House of private bills authorizing or directing the 
correction of military records. 60 Stat. 812, 831. 


GE 


with respect to the proceedings and judgments of court-martials 

was by way of habeas corpus. Clearly, therefore, as of the time 

of the enactment of the UCMJ in 1950, the express Congressional 
understanding of the limited role of the courts certainly would 
not have admitted of an interpretation of Section 207 permitting 
the courts, through review of administrative refusal to change 
records, to review court-martial proceedings when to do so directly 
was expressly prohibited. : 

The First Circuit in Ashe found in the legislative history 
of the 1951 amendment, 65 Stat. 655, to Section 20729/ what it 
considered to be an indication that Congress antended to create 
judicial review of Section 207 action by the Secretary. But we 
do not think that, on analysis, it can be said that the legisle- 
tive history suggest at all that it was contemplated that there 
would be -- contrary to Article 76 of the UCM -- judicial review 
of Section 207 action which concerned court-martial proceedings. 

As the First Circuit noted in Ashe, the 1951 amendment to 
Section 207 was introduced (at the behest of the Department of 


26/ Tne present Section 1552 of Title 10 (p. 13, su ra) 18 
erived from Section 207 as amended in 1951. The 51 amend- 
ment amended Section 207 to read: 


The Secretaries [of the military departments] * * * 
under procedures set up by them, and acting through 
poards of civilian officers or employees of their 
respective Departments, are authorized to correct 
any military or naval record where in their judg- 
ment such action is necessary to correct an error 
or remove an injustice, and corrections 50 made | 
shall be final and conclusive on all officers of 
the Government except when procured by means of | 
fraud * * *, 
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Defense) because the Comptroller General had refused to recog- 
nize a change in type of discharge, accomplished through action 
under Section 207, a8 affecting the forfeiture of monetary bene- 
fits which had attended the original discharge. @7 Comp. Gen. 
665. As introduced, the bill (H.R. 1181, 82nd Cong., 1st Sess.) 
gave the Secretary the power to make monetary settlements in 
accordance with the correction of records, and provided that 
those settlements "shall be final and conclusive on all officers 
of the Government, including review by the courts of the United 
States, except when procured by means of fraud." H. Rep. No. 
44g, 82nd Cong., 1st Sess., p. 6. 

When H.R. 1181 came before a subcommittee of the House 
Armed Services Committee, some members of the subcommittee ex- 
pressed disapproval of the language precluding judicial review 
pecause their judgment was that some judicial review should be 
available in connection with the correction of military records. 
Hearings Before’ a Subcommittee of the House Committee on Armed 
Services on H.R. 1181, 82nd Cong., 1st Sess., pp. 3693 377, 391- 
393, 401. As the First Circuit in Ashe ieee the subcommittee 
accordingly deleted the words “including review by the courts of 
the United States," Id. at 401, "so that under appropriate cir- 
cumstances the courts of the United States might review these 


2T/ In Ashe, 355 F. 2d at 280-81, the First Circuit capsulated 
e legislative history of the bill, which it observed was fully 
discussed at 57 Col. L. Rev. 917, 967-69. 


a oie 


matters." Id. at 450. The report of the full committee indicated 
it had approved the deletion of that language because it believed 
‘the courts "should not be precluded from reviewing such cases 
under appropriate circumstances." H. Rep. No. 449, 82nd Cong., 
1st Sess., p. 3. | 

As a result, in its present form 10 U.S.C. 1552 (the 
successor to Section 207) makes no reference at all to: judicial 
review of administrative action on applications for correction 
of military records. Such review is not expressly precluded. 
By the same token, however, there is nothing in the Section ex- 
pressly authorizing review either in general or in specified 
4nstances. In other words, Congress chose to leave the matter 
of judicial review to be determined by reference to already 
established principles governing the review by the courts of 
administrative action. | 

Undoubtedly, under those principles, some actions of the 
correction ‘Boards in refusing to make requested corrections in 
military records are reviewable and thus the deletion .of the 
non-reviewabillity provision in H.R. 1181 is not devoid of sig- 
nificance. Correction Boards review many types of military 
actions including refusals to grant disability retirement pay, 
refusals to grant promotions, and administrative discharges, 
as well as court-martial convictions. But, just as plainly, 


whatever the review of these other aoetonseee Ans action of the 


28/ The Correction Board action may be reviewed for substantial 
evidence where the question is a denial of an application for 
milit disability retirement pay. Beckham v. United States, 375 
F. 2d 782, 785 (Ct. Cl., 1968). Concerning review of administrative 
aR see Van Bourg v. Nitze, GSeeore D.Ce _ 388 7 

3 mn 4 e 9: 2 ry owe: DP. eve 
557 (1067); Kennedy yeguyoretars Of the News : | 
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Board with respect to records relating to the consequences of 

a court-martial conviction is not reviewable. For, a8 Ashe 
itself reflects, to review such an action necessarily entails 
review of the court-martial proceeding itself. And, just one 
year before the amendment to Section 207, Congress had codified 
in Article 76 of the UCMJ the well-settled rule -- so often re- 
tterated by the Supreme Court -- that the civil courts may not 
pass judgment upon a court-martial proceeding except on a habeas 
corpus petition. 

Thus, the Ashe holding finds no logical support in the mere 
fact that Congress deleted the provision in H.R. 1181 precluding 
all judicial review. The import of that deletion was simply 
that the Congress did not wish to foreclose judicial review in 
all circumstances -- and not, as the Ashe decision would seem 
to have it, that Congress was affirmatively opening the door to 
review of all actions of the Correction Board ‘including those 
which, under the UCMJ, were expressly made unreviewable). 

While we believe this to be self-evident, any possible 
doubt that Congress did not have the intent attributed to it 
by Ashe should be dispelled by the reasons assigned in 1951 by 
the House Armed Services Committee for the deletion of the pro- 
vision barring review: viz, that the courts "should not be pre- 
cluded from reviewing such cases under appropriate circumstances" 
(emphasis supplied). Manifestly, we submit, it is not "appropriate] 
to undertake the indirect review of court-martial proceedings in | 


the teeth of both Supreme Court holdings that direct review is 
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inappropriate (e.g., In re Yamashita, supra, decided in 1946) 


and Article 76 of the UCMJ (enacted in 1959) flatly prohibiting 
such review. Moreover, a8 mentioned above, Correction Boards 
review all types of military action, including refusals to grant 
disability retirement pay, refusals to grant promotions, admin- 
4strative discharges, and court-martial convictions. There 
cannot be one rule or judicial review governing all these dis- 
parate types of actions. Thus, for example, the refusal to 
grant disability retirement pay is reviewable for substantial 
evidence (e.g., Brown v. United States, 396 F. 2d 989 (Ct. Cl., 
1968) -- a standard of review which no one has espoused in the 
court-martial area. By contrast, refusal to grant a promotion 
is probably not reviewable at all. Clearly, the "appropriate- 
ness" of the circumstances pertaining to judicial review is de- 
fined by the nature of the underlying action which the correction 
Board reviewed. Accordingly, where that underlying action is a 
court-martial conviction, the availability and extent of review 
must be determined by reference to the Uniform Code of Military 
Justice and the law governing review of courts-martial. The 
Court of Claims in Juhl v. United States, 383 F. 2d 1009 (1967), 
reversed on other grounds sub nom. United States v. Augenblick, 
393 U.S. 348 (1969), stated the correct view of the matters 

[W]e do not think the finality [of court- 


martial convictions], whatever it is, is 
either enhanced or diminished by the 


[Correction] Board proceedings. The case 
stands before us exactly as if plaintiff 
had never gone to the Board. 


383 F. 2d at 1019.2/ 


In sum, for the reasons we have presented at length above, 
we feel justified in asking this Court to re-examine its de- 
cision in Kauffman and Gallagher -- even though, we believe, 
such re-examination is not necessary to the disposition of 
this particular appeal (see Part II, infra). In our view, 
these decisions seriously undermine a plainly stated legislative 
judgment in Article 76 of the UCMJ -- grounded upon a long- 
standing judicially formulated policy -- that it is not the 
function of civil courts to review court-martial proceedings 


except on habeas corpus petitions. 


22/ The First Circuit in Ashe also relied upon Harmon v. 
ucker, 355 U.S. 579 (1958), to support its view that col- 
Tateral review of court-martial proceedings was permitted under 
the Correction Board procedures of 10 U.S.C. 1552. But Harmon 
did not involve a claim of infirmities in a court-martial pro- 
ceeding. Rather, the question on the merits was whether the 
Secretary of the Army had exceeded his powers in administra- 
tively giving the plaintiff's pre-induction conduct and not 
upon any deficiencies in his military service. Morever, 10 
U.S.C. 1552 was not even mentioned. Rather, the Court found 
jurisdiction to exist on the basis of the familiar principle 
that governmental action is reviewable to determine whether it 
4s in excess of statutory authority. See 355 U.S. at 581-582. 


Ir 
ASSUMING ARGUENDO THAT THERE WAS JURISDICTION 
IN THE DISTRICT COURT, THE DECISION BELOW IS. 
UNSUPPORTED BY THE RECORD. 

In overturning plaintiff's court-martial conviction, the 
district court found that the proceedings had been fatally 
marred by the existence of improper command influence and the 
deprivation of effective assistance of counsel. Before examin- 
ing these two points directly, it is important to have a per- 
spective of the events of 26 years ago against which plaintiff's 


court-martial took place. 


On June 6, 1944 Allied forces invaded Normandy and began 


the successful reconquest of occupied France. It is a matter 
of common knowledge that fighting at this time involved a high 
casualty rate, and this is confirmed by the condition of plain- 
tiff's own platoon —/ Nevertheless, American units literally 
raced across France. As plaintiff stated, Ws > 5 after we 

had secured the beachhead, it became an operation where we were 
constantly moving, approximately forty miles a day, until we 
arrived at this point [Concourdia, France] . . .- where the 19th 
German Army stopped and decided to make a fight. . ; And in 
that movement, we were travelling approximately forty miles a 
day, jumping on anything we could ride on. 
ee 
30/ 1961 hearing p. 12, Exh. 3, P- 14, App. 45a. 

31/ 1961 hearing pp. 19-20, Exh. 3, PP. 21-22. App. 52a-53a. 
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On August 25, 1944, the city of Paris was liberated by 
Allied forces. ‘Two days later, on August 27, 1944, plaintiff 
disobeyed Col. Bird's order to lead a patrol into combat. 
Plaintiff's court-martial took Place in the late fall of 1944 
during the period of German puild-up. Plaintiff was dismissed 
from the Army on December 5, 1944, eleven days before the mas- 
sive German counter-offensive launched the Battle of the Bulge. 

Against this background, it is plain, as we now show, that 
plaintiff was not deprived of a fair trial. 


A. Plaintiff Was Not Denied Effective Assistance 
of. Counsel. 


In the court below, Homey contended that he had been uncon- 
stitutionally denied the effective assistance of counsel because 
his assigned defense counsel (1) was neither admitted to the bar 
nor a law school graduate; (2) had not conferred with Homey 
until the day before the trial; and (3) had employed defective 
trial strategy. While agreeing with Homcy that he had been 
denied effective assistance of counsel, the district court Jid 
not indicate the basis upon which it reached that conclusion. 

It is clear upon analysis, however, that none of the reasons 


assigned by Homcy has any foundation whatsoever and that there 


4s absolutely nothing in the record which would support a determi - | 


nation of a deprivation of Homcy's constitutional rights in this 
regard. 
1. In stressing the fact that his appointed counsel was 


not a law school graduate or admitted to practice, Homcy 
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apparently assumes that a defendant in a court-martial pro- 
ceeding being conducted under the Articles of War had an abso- 
lute constitutional right to be represented by a graduate 
lawyer. This assumption is, of course, entirely unjustified. 
fo the contrary, the contention that the Constitution precludes 
the assignment of a non-lawyer as defense counsel has been 
consistently rejected. See e.g, Altmayer v. Sanford, 148 F. 2d 
161 (C.A. 5, 1945)3 Romero v. Squier, 133 F. 2d 528 (C.A. 9 
1943), cert. denied, 318 U.S. 785; Ex Parte Steel, 79 F. Supp. 
408. In this connection, while since the enactment of the UCMJ 
4n 1950 serviceman have been entitled to representation by 
graduate lawyers in general court-martial proceedings (art. 27, 
10 U.S.C. 827), this is a purely statutory right which was non- 
existent in 1944. 

In these circumstances, Homey's attack upon the qualifica- 
tions of his assigned counsel must fail. While not a law school 
graduate, Major Wilson not only had had two years legal educa- 
tion prior to his entry into the service but, more significantly, 
had a considerable amount of experience as defense counsel. 

The record establishes that -- prior to undertaking Homey 's 
defense -- Wilson had represented the accused in mone than 100 
courts-martial, of which approximately half were general courts- 


2 
martial. =/ It is thus not surprising that Homcy found it 


necessary to limit his attack upon Wilson's qualifications to 


a 


32/ Exh. 4, p. 7. App. 104a. 
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the consideration that the latter had not received his law 
degree -- a consideration which, we stress again, has no con- 
stitutional significance. 

2. Homcy's reliance upon the fact that his counsel did not 
confer with him until the day prior to the court-martial also 
4nvolves an apparent misapprehension of the demands of the 
Constitution. Insofar as we are aware, it has never been sug- 
gested that there is an inflexible constitutional requirement, 
applicable to all cases, that a defense counsel first interview 
his client at least a specified number of days before the trial. 
At the very least, it was Homcy's burden to establish either 
that his counsel had been precluded by military authorities 
from conferring with him at an earlier point or that it was 
4mpossible for Major Wilson to prepare an adequate defense with- 
o ut such an earlier conference. Homcy did not even attempt to 
satisfy this burden. 

The record establishes that Major Wilson was appointed on 


October 12, 1944 -- a full week before Homcy's court-martial ==/ 


There is no reason to assume that Wilson did not embark upon 

the preparation of the defense expeditiously. And, for all 

that the record shows, it may well have been that Wilson decided 
not to interview Homcy until after his independent investigation 
of the incident had been completed. This much is clear: Homey 
has never even intimated that the military authorities denied 


Wilson access to Homcy at any time. 


nee 


33/ Exh. 2, p. 8. 
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Nor has Homey assigned any reason why it was so imperative 
that Wilson interview him at an earlier date that the failure 
to have done so amounted to a deprivation of constitutional 
rights. The fact is that the charge against Homcy involved a 
single, uncomplicated event -- the issuance of an order by a 
superior officer, admittedly lawful and admittedly received 
and disobeyed by Homey -- to carry out a patrol mission. The 
preparation of the defense in that circumstance obviously had 
aifferent dimensions than, to cite but one example, the develop- 
ment of the defense in a case involving a paymaster charged 
with the embezzlement of government funds through an intricate 
series of false record entries over a protracted period of time. 

3. Finally, Homey 's complaint that his defense counsel 
employed inept trial strategy -- a complaint frequently advanced 
by convicted criminal” defendants -- stands on no better consti- 
tutional footing. It is always easy, with the benefit of hind- 
sight, to criticize the manner in which an mnaccessted derense 
was conducted; indeed, there are few, if any, cases in which a 
reasonable argument could not be made that the defense should 


have been conducted differently and more effectively than it 


was. Assuming that such is the situation here and that Major 


Wilson could be said to have committed errors in judgment and 
trial tactics, as this Court has recognized it does not follow 
that there has been a deprivation of constitutional rights. 
Edwards v. United States, 103 U.S. App. D.C. 152, 256 F. 2d 707 
(1958), cert. denied, 358 U.S. 847. See also Tompa vy. , 
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Commonwealth, 331 F. 2d 522 (C.A. 4, 1964). It should be noted 
that the immunity of trial strategy from attack on constitutional 
grounds includes questions relating to the calling of witnesses 
as well. See United States v. Gutterman, 147 F. 2d 540, SHe 
(C.A. 2, 1945). 

In actuality, Homcy's conviction did not result from the 
alleged inadequacies of his trial counsel but rather from the 
fact that Homcy had no alternative but to admit his disobedience 
of the lawful order to go out on patrol -- to have falsely 
contended that he had complied with the order would have been 
the height of folly from his standpoint. Thus, he was required 
to rely on a defense that, as a matter of military law, was 
insufficient: namely, that he was justified in disobeying the ~ 
order because in his judgment, the order was unwise. As ex- 
plained by Col. William Winthrop, Military Law and Precedents, 
1920 edition, pages 571-573: 

"Obedience to orders is the vital principle 
of military life -- the fundamental rule, in 
peace and in war, for all inferiors through 
all the grades from the general of the army 
to the newest recruit . . . The obligation to 
obey is one to be fulfilled without hesita- 
tion, with alacrity, and to the full; nothing 
short of a physical impossibility ordinarily 
excusing a complete performance . . . Even 
where the order is arbitrary or unwise, and 
its effect must be injurious to the subordi- 
nate, he should first obey, postponing till 


after PERSON his complaint and application 
for redress.” 


z/ Col. Winthrop has been cited repeatedly by the Supreme 
court as the leading authority on military law. See United 
(cont'd on next page) 
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B. The Record Shows No Improper Command Influence. 

The substance of Homey's allegation of improper command 
influence is that General Dahlquist made it known through the 
Staff Judge Advocate that he was displeased with some of the 
past actions of court-martials, and that in the future, members 
of court-martials " * * * were directed for the good of the 
Service to have convictions and more severe penalties. =’ 
This allegation is largely corroborated by the affidavits of 
Eldon R. McRobert, Harry B. Kelton, and Lowell E. Sitton, 
members of the court-martial which convicted plaintiff. However, 
their statements are general in nature, and none relate specifi- 
cally to plaintiff's court-martial. In response to the question 
"If such remarks by General Dahlquist were made, did those 
remarks affect your vote on the findings in Homey's case?", 
Sitton responded, "I honestly don't know, since I cannot remem- 
ber the Homcy case in its particulars. "30/ McRobert stated, 
"arfiant has no present memory of the facts of petitioner's 
[Homcy's] trial." Kelton not only could not remember the 


particulars of Homcy's court-martial, he could not even 


4/ (cont'd from page 28) States Ex. Rel. Toth v. Quarles, 

50 U.S. ll, fn. 8 at 14-15, O'Callahan v. Parker 395 U.S. 258 
fn. 12 at 209-270, Ex Parte Quirin Sil (Diario tamseets ake) he Syl 
In Re Yamasita, supra, fn. © atv p. 13. : 


35/ Sitton affidavit, response to question 3 (Exh. 4, p. 10; 
App. 89a )- 


6/ Sitton affidavit, response to question 12 (Exh. 4, p. 10; 
PP. 90a )-. 
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remember whether he was a member on that particular court- 
martial 2./ In sharp contrast, Charles Hickox, also a member 
of plaintiff's! court-martial, vividly remembered the facts of 
plaintiff's case, and stated by letter of April 8, 1968, "In 
support of my belief that Homcy received a fair trial, I truly 
believe that, if General Dahlquist made any remarks after taking 
command, it was simply in the interests of everybody's tighten- 
ing the performance of their duties by accepted standards and 
thoroughness. "= It is therefore clear that Homcy's allegation 
of command influence -- which rests solely on vague recollec- 
tions unrelated to the particular court-martial in question -- 
is plainly without merit. 

More importantly, Homcy's evidence of command influence 
is clearly insufficient to vitiate his court-martial conviction. 
Since Homcy admitted, in open court, refusing to obey Col. Bird's 
order, this admission amounts to a judicial confession requir- 
ing a finding of guilty as charged. In this situation, as the 
Third Circuit correctly noted in Gordon v. Willingham, 294 F. 
2d 575, 576 (1961)," * * * the issue of command influence is 


limited to the question whether the appellants have been 


1d Kelton stated in his affidavit, "Inasmuch as I do not recall 
e specific case of Albert C. Homey, I presume I was a member 

of the general court appointed by the then Commander of the 

36th Infantry Division, Major General John E. Dahlquist, in the 
Homey trial for misbehavior before the enemy in October, 1944. 
All of these answers concerning the Homey case are qualified 

a e fact that I ve no positive evidence that I serve n 


the Homey tr C Emphasis supplie xh. 4, D. » App. A 
38/ Hickox letter Exh. 4, p. 30. App. 93a. 
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deprived of essential fairness and independence of judgment in 


sentencing." (Emphasis supplied) However, the severity of 
Homey's sentence is not in issue pefore this Court. Further, 
this sentence was reduced after recommendation of the court 
members, and plaintiff served only 14 months of the confinement. 
Even if Homcy's sentence had been subject to command influence, 
the administrative reduction of penalties effectively corrects 
the defect. As stated in Willingham, supra, at 576, “On the 
present record we think this action {reduction of sentence] by 


the Board of Review is decisive against appellant's constitu- 


tional contention, regardless of the possibility that the court- 
martial may have been subjected to command influence in its 
fixing of penalties." (Emphasis supplied) Plainly, therefore, 
the district court's holding of improper command influence as 

a constitutional defect is totally unfounded. 


CONCLUSION 
For the foregoing reasons, the judgment of the district 
court should be reversed. 
Respectfully submitted, 


WILLIAM D, RUCKELSHAUS, 
Assistant Attorney General, 


THOMAS A. FLANNERY, 
United States Attorney, 
ALAN S. ROSENTHAL, 


THOMAS JAY PRESS, 
Attorneys, | 


Department of Justice, 
Washington, D. c. 20530. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Case No. 23954 


ae 


ALBERT C. HOMCY, 
Plaintiff - Appellee 


Vv. 


STANLEY R. RESOR, 


Defendant - Appellant 


EEE 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ne 


BRIEF FOR PLAINTIFF - APPELLEE 


—— 


STATEMENT OF THE ISSUES PRESENTED 


1. Whether the District Court was correct in finding 
that it had SEES ENS to review the decision of the aera 
Secretary of the Army denying appellee Albert C. Homcy' s 
application for correction of his military record. 

2. Whether the District Court was correct in cinacing 
that Homey was denied his constitutional right to a fair trial 
before the court-martial by which he was convicted and sentenced. 

3. Whether the District Court was correct in finding 
that the court-martial by which Homey was convicted and sentenced 


was subject to improper command influence. 


= Oe 


4. Whether the District Court was correct in finding 
that Homey was denied the effective assistance of counsel before 
the apo BESS. by which he was convicted and sentenced. 

5. Whether the court-martial by which Homey was con- 
victed and sentenced was without jurisdceition and its judgment 
void because it had no law member, in violation of the then 


applicable 8th Article of War. 


STATEMENT OF THE CASE 


This case arose out of the decision rendered August 30, 
1968 by the appellant Secretary of the Army, through his Under 
Secretary, approving the findings, conclusions and recommenda- 


tion of the Army Board for Correction of Military Records with 


respect to the application submitted to it on March 1, ee by 
1 


appellee Albert C. Homey, and denying said application. | Homey 
brought this action for a declaratory judgment and mandatory in- 
junction seeking a court order directing the Secretary to correct 
his record to show that his discharge from the United States 

Army on December 5, 1944 was honorable, rather than dishonorable 
as his record presently states. United States District Court 
Judge John L. Smith granted Homcy's eross-motion for summary 


Ee 


1/ Defendant's Exhibit 4, p. 90 (App. 129a.)- 
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judgment and entered an order granting the relief requested, 
having found that the court-martial by which Homey was con- 
victed and sentenced to 50-years hard labor and a dishonorable 
discharge was subject to improper command influence, that Homey 
was denied the effective assistance of counsel before said 
court-martial, and that Homey was denied his constitutional 
right to a fair trial before said spaasuaarceee | 

The undisputed evidence presented to the Army Board 


for Correction of Military Records, the Secretary of the ‘Army, 


and the Court below and the chronology of events which led 


up to filing of the complaint in this case may be summarized 


briefly as follows. 

On January 25, 1938, Homey enlisted in the New Jersey 
National Guard for three years. During this enlistment, he was 
inducted into the military service of the United States pursuant 
to the Presidential Order of August 31, 1940. He was honorably 
discharged upon completion of this enlistment and immediately 
eee 

During this period of reenlistment, Homey was selected 
for and sent to Officers Candidate School at Fort Benning, 


Georgia. On November 2, 1942, he received his second honorable 


2/ R. 28 (App. 106a). 
3/ Defendant's Exhibit 1, pp. 1-6. 
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discharge from the Army and on November 3, 1942 accepted a 

commission as a Second Lieutenant in the United States Army. 
On June 17, 1944, Homey was awarded a special cita- 

tion by Major General Fred L. Walker for "exceptionally meri- 


torious conduct" described in said citation as follows: 


"Assigned the task of carrying ammunition, 
food, water and clothing to front line troops, 
he climbed a steep, precipitous trail to the 
top of a mile-high mountain, subject to almost 
constant enemy artillery and mortar fire, 
sometimes crawling on his hands and knees, to 
achieve his objective. In spite of all diffi- 
culties and hazards, he succeeded in reaching 
the mountain top without losing a single load 
of the vital supplies." 5/ . 


Four months later, on October 19, 1944, Homey was 


tried by general court-martial and found guilty of violating 


4/ Defendant's Exhibit 1, p. 8. 


2 Defendant's Exhibit 6, p. 35 (App. 1362 ). Colonel Paul D. 
dams, Commander of the 1434 Infantry Regiment sent Homey the 
following message in a memorandum accompanying the citation 
from Major General Walker: 


"In passing on to you this letter of commendation 
from your Division Commander, I wish to add my 
appreciation and commendation to you for your 
sterling qualities as a soldier. In combat you 
have conducted yourself with exemplary courage 
and determination, contributing materially to 

the success of our operation.” Defendant's Ex- 
hibit 6, p. 34 (App. 135a ). 
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6/ | 
the 75th Article of War. He was sentenced to dismissal, total 
forfeitures, and confinement at hard labor for fifty scm! 
Four days later, on October 23, 1944, all five mem- 
bers of the court by which plaintiff was convicted and sentenced 
signed clemency papers addressed to the Division Commanding 


General, Major General Dahlquist, who was the convening: authority 


of the court by which plaintiff was tried, in which they recom- 


mend that plaintiff's sentence be reduced, that its execution 


be suspended and that he be returned to active duty: 


6/ The court-martial found Homcy guilty. of refusing an order 
From a superior officer "to lead a pa$rol on a mission to 
detect the presence of two enemy tanks or self propelled guns." 
Defendant's Exhibit 6, pp. 4, 30. The record showed unequivo- 
cally, however, that the order, which was relayed to Homcy 
indirectly through intermediaries, was not to lead a patrol 
simply to "detect the presence” of enemy tanks or guns (@ recon- 
naissance patrol) but rather was to lead a patrol “to seek out 
and destroy one or two self-propelled guns or tanks" (a combat 
patrol). Defendant's Exhibit 6, pp. 7, 10, 22, 26; Defendant's 
Exhibit 3, pp. 15-18 (App. 46a-5la). Homey refused to ‘obey 
that order because most of the men he would have had to send 
on the patrol were cooks, bakers and orderlies who were not 
trained for combat and the only weapons his men could have 
taken on the patrol were rifles. Defendant's Exhibit 6, pp. 12, 
17, 20, 25-26; Defendant's Exhibit 3, D. 14-15, 24-25, athe. 
(App. isa-h6a, 55a-56a, 78a-792). Homey therefore felt that 
the order he had been given was impossible to accomplish, 

that he should not jeopardize the lives of his men in vain, 

and that he was accordingly justified in refusing to carry the 
order out. Defendant's Exhibit 6, p. 26; Defendant's Exhibit 

3, pp. 31-32, 36-37, 42-43, 46. (App. 62a-63a, 67a-68a, 73a- 
Tha, 77a). 


T/ Defendant's Exhibit 6, p. 31 (App. 133a). 


Paci 


"Most of the members of this Court 
have sat on many cases, and therefore 
feel qualified to recommend the sentence 
be reduced to ten (10))years and that 
the execution thereof be suspended; that 
the orricer oe returned to a Guty status 
through reassignment in a noncombatant 
unit.” 8/ (Emphasis added). 


The reasons given by the five court members for the 
above recommendation were stated as follows in the October 23, 


1944 clemency memorandum sent to Major General Dahlquist: 


"although the Court decided punishment 
should be adjudged, the members thereof 
nevertheless feel, in spite of Lieutenant 
HOMCY'S announcement on the witness stand 
that he did in fact commit the offense, that 
he can be rehabilitated and can be of value 
to the Service. Further, the act was com- 
mitted by an officer experienced in combat 
whose service, until the act, was at least 
satisfactory, and who had served throughout 
the major portion of the Italian and thus 
far the French campaigns. Although the 
disobedience of an order was with the kKnow- 
ledge of the consequences, testimony of a 
witness substantiated the defendant's in- 
ference of extenuating circumstances by the 
consideration given the utilization of en- 
listed men on patrol who were not gqualifie 
for such duty." 9/ 


On the next day, October 24, 1944, the convening 


authority, Major General Dahlquist, approved the sentence but 


—— ST 


8/ Defendant's Exhibit 6, p. 36. (App. 1372). 
9/ Defendant's Exhibit 6, p. 36. (App. 137a)- 


-=7 = 


10/ 
reduced the period of confinement to ten years. | Major General 


Dahlquist refused to adopt the recommendation of the five 
members of the court that execution of Homey's sentence = 
suspended and that he be returned to active igen On | 
December 5, 1944, Homcy was Gishonorably discharged from the 
Dee 

After he had spent some fourteen months in confine- 
ment, the unexecuted portion of Homey's sentence to confine- 
ment was vacated to permit his reenlistment in the Army on 
January 7, 1946. He received his third honorable discharge 
from the Army on August 24, 1906. 

Between May, 1947 and March, 1967, Homey made numerous 
applications for correction of his military record resulting 
from his court-martial, including a petition for a new trial 
under Article of War 53 as reenacted by section 12 of the Act 


of May 5, 1950 (64 Stat. 147), and a number of requests for 


10/ The statement at p. 3 of appellant's brief that "the 
Board of Review . . . reduced the period of confinement to 
ten years" is incorrect. The record clearly shows that the 
Commanding General of the Division, Major General Dahlquist, 
reduced the period of confinement to ten years the day after 
the members of the court-martial submitted their "clemency" 
memorandum stating that in their view Homey's sentence should 
be suspended and he should be returned to active duty. 
Defendant's Exhibit 6, pp. 32, 36. (App. 134a, 137a). 


11/ Defendant's Exhibit 6, p. 32. (App. 134a ). 
12/ Defendant's Exhibit 2, p. 1. 


13/ Defendant's Exhibit 1, p. 9; Defendant's Exhibit 3, Dp. 52. 
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reconsideration to the Army Board for Correction of Military 
Records. All of these applications were pee 

On March 1, 1967, Homey again submitted an applica- 
tion to the Army Board alleging that the court-martial by which 
he was convicted was without jurisdiction and that he had been 


15/ 
denied his constitutional right to a fair trial. This 


ray was also denied without hearing on April 12, 
1 


1967. 

On December 22, 1967, Homey filed his complaint in 
this case in the United States District Court for the District 
ee By letter dated December 28,. 1967 from a 
Special Assistant to the Under Secretary of the Army, the under- 
signed counsel for appellee was informed that the Army Board for 
Correction of Military Records had been directed to formally re- 
consider his case SS to grant him a hearing on the issues raised 
in his ba ieaceey Homey's complaint in the District Court 


was therefore held in abeyance, pending the outcome of said 


hearing before the Board. 


14/ Defendant's Exhibit 1, pp. 13-37; Defendant's Exhibit 2, 
pp. 18-31; Defendant's Exhibit 3, pp. 1-54. (App. 34a-85a). 


15/ Defendant's Exhibit 4, p. 1; Defendant's Exhibit 5. 
16/ Defendant's Exhibit 4, pp. 3-4. 

17/ Defendant's Exhibit 4, pp. 86-87. 

18/ Defendant's Exhibit 4, p. 87. 
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During part or all of the period between March 26 and 
May 1, 1968, the Office of the Judge Advocate General, Depart— 
ment of the Army, conducted an ex_ parte investigation with — 
respect to some of the allegations made in Homey's -Applicetion 
of March 1, 1967 to the Board and in the original complaint in 
this case! During the course of this investigation, the 
Office of the Judge Advocate General sent questionnaires (here- 
inafter sometimes referred to as the JAG eee oretres) to the 
five officers who served as members of the general court-martial 
by which plaintiff was tried on October 19, 1944, and to the 
Assistant Staff Judge Advocate who acted as the prosecuting 
attorney at said trial, and requested each of them to answer 
the questions set forth therein, to sign and swear to ne 
answers before a Notary Public, and to return said answers to 
the Judge Advocate General's nen Plaintiff was not in- 
formed that said questionnaires were being sent and thus neither 
he nor his attorney participated in the interrogation of these 
persons in any way. | 

On July 10, 1968, the Army Board held a hearing with 


respect to See, application, at which counsel presented 
el 


oral argument. The relevant evidence before the Board and 


19/ Defendant's Exhibit 4, pp. 87, 5-48 (App. obe-902, 93a- 
I02a, 104a-105a, 1i3a-ll4a, 117a-121la, 125a-128a). 


20/ Defendant's Exhibit 4, pp. 87, 5- -48 (App. 262-908, 93a- 
T02a, 104a-105a, 113a-li4a, 117a-121a, 125a-128a). 


21/ Defendant's Exhibit 4, pp. 49-83. 
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before the Court below, which was adduced solely through the 
JAG questionnaires and certain affidavits filed by Homey with 
his application or appeared on the face of Homey's Army records, 
may be summarized briefly as follows. 

Three of the five members of the court-martial by 
which Homey was convicted submitted sworn affidavits in con- 
nection with his application in which they testified that the 
court by which Homcy was convicted had been subject to severe 
command pressure from General Dahlquist, the Commanding General 


of their Division, to the effect that they should make findings 


of guilty and impose heavy sentences "for the good of the 
22 


Service." A fourth member of the court submitted a signed 
statement that he concurred with the statements made in said 
affidavits pertaining to undue pressure on the court and stated 
that therefore, if the Office of the Judge Advocate General would 
forward him an affidavit for correction of Homecy's record, he 
would "have it ndarized and return it to your [JAG] office 
immediately." 2 . The evidence also showed that the Assistant 
Staff Judge Advocate who acted as the prosecuting attorney at 
appellee's court-martial had submitted an affidavit in which 
he testified that “there was command pressure on the Court 
Martial Boards" of his Division and that "usually the pressure 
was not to make findings eo 'suilty,' but went to the matter 


of the sentences given.’ 


Defendant's Exhibit 4, pp. 10-14, 18-26, 37-45 (App. 86a-92a, 
115a-121la, 96a-102a). 
Defendant's Exhibit 4, p. 5 (App. 113a)- 


Defendant's Exhibit 4, pp. 46-48 (App. 126a-128a). 
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The affidavits submitted by the prosecuting attorney 
and three of the five members of the court by which Homcy was 
convicted further stated that said command pressure was being 
exercised at or about the time of his trial and the affidavits 
of the prosecuting attorney and two of the members of the court 
indicate unequivocally that such command pressures had been 
exercised shortly before Homey was tried and somisen Two 
of the members of the court even admitted in their affidavits 
that they probably “ke aNEuGRESA by the pressure from the 
Commanding General and that said pressure may have caused them 
to vote to convict in cases in which they would Osnernise have 
voted to acquit and to vote for harsher punishments than they 
would have voted for sineeemielae 

The record showed, moreover, that on October 23, 1944, 
only four days after the five court-martial members had found 
Homey guilty and sentenced him to dismissal, total forfeitures, 
and confinement at hard labor for fifty years, all five 
members of the court-martial, without benefit of any new evidence, 
sent a memorandum to the same General Dahlquist, in which they 
recommended that the sentence be reduced to ten-years nerd 


labor, that execution of the remainder of the sentence be sus- 
~ 2U/ 


pended, and that Homey be-returned to active duty. ‘In 


25/ Defendant's Exhibit 4, pp. 10, 20-21, 26, HO, 4g Nears. 89a, 
Gla, 12la, 10la, 128a). 


26/ Defendant's Exhibit 4, pp. 10, 23 (App. 89a, 118a). 


27/ Defendant's Exhibit 6, p. 36 (App. 137a). 
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support of their recommendation, the members of the court- 
martial cited the "extenuating circumstances" in Homey's case, 


his past good record through the major portion of the Italian 


and French campaigns, and rae belief that he could be of 
2 ; 


further value to the Army. _ 
The evidence further showed that there was no "law 
member" on the general court-martial by which Homey’was con- 
29, 
victed at any time during his trial, despite the fact that 
the then applicable 8th Article of War, Hl Stat. 783 (1920), 
10 U.S.C. § 1479 (1927 ed) provided, in pertinent part, that: 
"the authority appointing a general 
court-martial shall detail as one of the 

members thereof 2 law member, who shall 

be an officer of the Judge Advocate 

General's Department, except that when 

an officer of that department is not 

available for the purpose the appointing 

authority shall detail instead an officer 

of some other branch of the service selected 

by the appointing authority as specially 

qualified to perform the duties of law 

member." 

Finally, the evidence showed that the officer appointed 
to represent Homey as defense counsel before the court-martial 
was not a lawyer, had not been certified as a Judge Advocate, 
and never met or talked to Homey until the day before he was 

5 


tried. Said officer failed to call a single witness for 


28/ Defendant's Exhibit 6, p. 36 (App. 1372 ). 
29/ Defendant's Exhibit 6, p. 2 (App. 130a ). 
30/ Plaintiff's Exhibit A, p. 1 (App. 1072 ). 
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the defense other than the accused himself, objected only’ once 
to the questions asked by the prosecuting attorney, failed to 
object to the absence of the law member from the court, and 
failed to attack the Specification upon which plaintiff was 
arraigned despite the fact that it appeared clearly defective 
even under the then applicable standards governing court-martial 
Fi eatigss 

Despite the evidence summarized above, the Army Board 
recommended that Homcy's application for correction of his 
record be dented.” Appellant Secretary of the Army approved 
the Board's findings, conclusions and recommendation and denied 
Homey's application. 3/ Homey subsequently filed an amended 
complaint in the District Court. Judge Smith, after reviewing 
the evidence summarized above and hearing oral argument, granted 
his cross motion for summary judgment and entered an Order on 
September 25, 1969, directing that Homcy's record be changed to 
show that Bh7 discharge from the Army on December 5, 194) was 


honorable. 


31/ Defendant's Exhibit 6, pp. 1-29. 


_ 32/ Defendant's Exhibit 4, p. 89. Tre Board found, among other 
things, that: 
u” |. [E]ven if it is assumed that there was un- — 
lawful command control with respect to the sentence, 
its impact would have been negligible because the 
maximum imposable sentence of death was not 
adjudged." Defendant's Exhibit 4, p. 88. 


33/ Defendant's Exhibit 4, p. 90 (App. 1292 ). 
34/7 R. 28 (App. 1062). 


oe 


SUMMARY OF ARGUMENT 


The District Court clearly had jurisdiction to enter 
an order directing the Secretary of the Army to correct Homcy's 
military record and its decision in this case should be affirmed, 
Homey was denied his constitutional right to a fair trial by the 
court-martial by which he was convicted and sentenced and said 
court was without jurisdiction for three basic reasons: (1) the 
court-martial members had been subjected to severe command 
pressure from the Commanding General of their Division to make 


findings of guilty and impose harsh sentences for the good of 


the service; (2) Homey was denied effective assistance of counsel 


before the court-martial; and (3) the court-martial had no law 
member during any part of the trial, in violation of the then 
applicable 8th Article of War. 

In appellee's view, any one of these three reasons is 
sufficient grounds in and of itself for ordering the requested 
correction of his military record. Taken together, they esta- 
blish beyond any question that his conviction and sentence were 
imposed under circumstances so fundamentally unfair as to 


constitute a denial of his constitutional right to a fair trial. 


Se 


ARGUMENT 


THE DISTRICT COURT HAS JURISDICTION TO ENTER AN ORDER DIRECTING 
THE SECRETARY OF THE ARMY TO CORRECT AN ADVERSE MILITARY RECORD 
WHICH IS BASED ON A CONVICTION AND SENTENCE BY A COURT-MARTIAL 

WHICH VIOLATED THE ACCUSED'S CONSTITUTIONAL RIGHTS OR WHICH WAS 
OTHERWISE WITHOUT JURISDICTION 


Appellant's "primary position" on appeal is "that 


the court below had no jurisdiction to review a court-martial 


35 
conviction, except by habeas corpus." Since this contention 


has, as counsel for appellant concede, been considered and 
explicitly rejected by this Court in at least two cases, the 
most recent of which was decided less than a year ago, it does 
not merit extended discussion here. This Court's decisions in 
Kauffman v. Secretary of the Air Force, U.S. App. D.C. 

, 415 F.2d 991 (1969), cert. denied, 396 U.S. 1013 (1970), 
and Gallagher v. Quinn, 124 U.S. App. D.C. 172, 363 F.2d 302 
(1966), cert. denied 385 U.S. 881 (1966) are dispositive of 
appellant's jurisdictional argument. See also Ashe v. MeNamara, 
355 F.2d 277 (1st Cir., 1965); Smith v. McNamara, 395 F.2d 896 
(10th Cir. 1968); Shaw v. United States, 93 U.S. App. D.C. 300, 
302, 209 F.2d 811, 813 (1954); Levy v.. Corcoran, 128 U.S. App. 


ET 


35/ Appellant's Brief, p. 6. In the court below, appellant did 
not contend that the District Court has no jurisdiction to review 
collaterally constitutional claims concerning court-martial 
convictions of persons not in custody. Rather, appellant assumed 
arguendo that such review is available and contended only that 

it "can be no greater than it would be in habeas corpus proceedings 
challenging the court-martial." Defendant's Memorandum of Points 
and Authorities In Support Of Motion To Dismiss Or For Summary 
Judgment, pp. 2-3, nl. 
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D.C. 388, 389 F.2d 929, cert. denied, 389 U.S. 960 (1967); 
Von Bourg v. Nitze, 128 U.S. App. D.C. 301, 307, 388 F.2d 557, 
563-564 (1967). 

In Kauffman the petitioner brought suit in the District 
Court to have his court-martial conviction and sentence declared 
void on the ground that they rested upon violations of his 
constitutional rights. The Government contended, as it does 
here, that the District Court did not have jurisdiction to 
entertain a collateral attack on a military judgment not pre- 
sented in the form of a petition for writ of habeas corpus. 
This Court, after considering the Supreme Court's decision in 
United States v. Augendlick, 393 U.S. 348 (1969), rejected this 
claim: 

"We think that confinement is not a 

jurisdictional requirement for collateral 

review of military judgments in civilian 

courts ... In Gallagher v. Quinn, 124 

U.S. App. D.C. 172, 3603 F.2d 301, cert. 

denied, 385 U.S. 887 (1966), this court 

hela that the District Court had jurisdiction 

. of a serviceman's suit for a mandatory in- 

junction and other relief attacking his 

court-martial, where he claimed that the 

statute denying him a right of review by the 


Court of Military Appeals was unconstitutional, 
even though the petitioner was not in custody. .« - « 


“Te errors alleged in this case do rise 
to a constitutional level, and we follow 
Gallagher in holding that the District Court 
had jurisdiction to review appellant's con- 
viction. The Gallagher court reasoned that 


= i = 


the serviceman need not be in prison, for the 
continuing disabilities attending a dis- 
honorable discharge provided a case or contro- 
versy, and "the right to due process would be 
lost .if one deprived of it could not obtain 
redress because not in confinement." 124 U.S. 
App. D.C. at 175, 363 F.2d at 304. Both 
elements of this reasoning are sound. .. -« 
[T]he deprivation of liberty under an invalid 
conviction is a grievous injury, but a military 
discharge under other than honorable conditions 
imposes a lifelong disability of greater con- | 
sequence for persons unlawfully convicted by 
courts-martial. ‘In terms of its effects on 
reputation, the stigma experienced by the 
recipient of a discharge under other than 
honorable conditions is very akin to the 
concept of infamy... .' Everett, Military — 
Administrative Discharges--The Pendulum Swings, 
1966 DUKE L.J. 41, 50. .... 3 
"lFJor reasons related to the efficiency 
of the services, the military may prefer to 
discharge an offender without imposing a term 
of imprisonment, thus removing the traditional | 
predicate for habeas corpus review... . 


"Mo hold that collateral review is con- 
tingent on confinement in every case would 
arbitrarily condition the serviceman's access 
to civilian review of constitutional errors 
upon a factor unrelated to the gravity of the | 
offense, the punishment, and the violations of, 
the serviceman's rights." 415 F.2d at 994-996. 


This Court thus held in both Kauffman and Gallagher 


that the District Court's jurisdiction to review collaterally 
court-martial decisions does not depend on whether the petitioner 
is in custody and that the scope of its jurisdiction in actions 
seeking relief in the form of mandatory injunctions brought by 


persons not in custody is the same as in habeas corpus actions 


me ss 


36/ 
brought by persons still incarcerated. The opposite con- 


clusion urged by the government would, moreover, as the above 


passages from Kauffman and Gallagher clearly imply, raise a 


— 


very serious constitutional question on equal protection grounds. 


Its effect would be to create two classes of servicemen 
allegedly convicted and sentenced by courts-martial in violation 
of their constitutional rights -- those who are in custody and 
those who are not -- and would condition their right to non- 
military court review of their constitutional claims on a totally 
arbitrary factor (whether or not they are incarcerated). As 


this Court pointed out in Kauffman: . 


"To hold that collateral review is 
contingent on confinement in every case 
would arbitrarily condition the service- 
man's access to civilian review of 
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36/ It has of course long been well established, as appellant 
Sonceded in the proceedings below, that the United States 
District Courts have habeas corpus jurisdiction to grant relief 
from sentences imposed by courts-martial in cases in which either 
(1) the court-martial was without jurisdiction or (2) the accused 
was deprived of his constitutional right to a fair trial before 
the court-martial. See, e.g., Gusik v. Schilder, 340 U.S. 128, 
133 (1950); Burns v. Wilson, 26 U.S. 137 (1953); Warren, "The 
ret ss Rights and the Military," 37 N.¥.U. L. Rev. 181, 188 
1962). . 


37/ Such a classification could be justified under the equal 
protection clause, moreover, only if it could be demonstrated 
that it is "necessary to promote a compelling governmental 
interest," since, by definition, it "touches on” the fundamental 
rights of those convicted servicemen who are not in custody. 
Shapiro v. Thomyson, 394 U.S. 618, 634, 638 (1969). Clearly, 

no such compelling governmental interest can be shown to justify 
the discriminatory ¢lassification urged by the Secretary of the 
Army. 
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constitutional errors upon a factor un- 

related to the gravity of the offense, 

the punishment, and the violations of 

the serviceman's rights." 415 F.2d at 996. 

Quite aside from the fact that it is squarely Roney, 
to recent holdings by this court and raises a serious constitu- 
tional issue, appellant's contention that the "finality" pro- 
visions of Article 76 of the Uniform Code of Military Justice, 

10 U.S.C. § 876, deprive the District Court of jurisdiction in 
this case is based on a tortured interpretation of that Article's 
legislative history which is not persuasive and will not with- 
stand analysis for a number of reasons. To begin with, neither 
Article 76 of the UCMJ nor any comparable "finality" statute was 
in effect at the time of Homcy's court-martial conviction. 
Appellant contends that this doesn't matter, since "St is 

settled that EEG 76 was intended to be, and is, declaratory 


of existing law." | Even if appellant had demonstrated (which 


he did not) that it is "settled" that Article 76 was declaratory 


of existing law, -however, the existing law was to the effect 
that court-martial decisions had been collaterally reviewed by 
civilian courts in a number of appropriate circumstances before 
the enactment of Article 76 in 1950. As this Court pointed out 
in Gallagher v. Quinn, 124 U.S. App. D.C. 172, 174, n.3, 363 
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38/ Appellant's brief, pp. 7-8, n.14, 
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F.2d 301, 303, n.3, cert. denied, 385 U.S. 881 (1966), the 


Supreme Court's opinion in Gusik v. Schilder, 340 U.S. 128 
(1950), decided the same year that Article 76 was enacted, 
noted that "the decision of a court-martial is open to colla- 
teral attack, other than by a habeas corpus proceeding." In 
Gusik the Court pointed out that: 


"Collateral attack of a judgment of a 
court-martial was early entertained. Wise 
v. Withers, 3 Cranch 331, was an action in 
trespass against one who justified the 
taking as collector of a fine imposed by a 
court-martial, The Court, speaking through 
Marshall, C.J., held that since the court- 
martial acted without its jurisdiction the 
court and the officers were trespassers. 
And see Houston v. Moore, 5 Wheat. 1 (trespass ) ; 
Martin v. Mott, 12 Wheat. 19 (replevin) ; 
Dynes v. Hoover, 20 How. 65 (assault, battery, 
and false imprisonment)." Id, at 133, n.3 39/ 


Article 76 of the UCMJ must be read together, more- 
over, with Section 207 of the Legislative Reorganization Act of 
1946, as amended, 10 U.S.C. § 1552. Article 76 was enacted on 
May 5, 1950, 64 Stat. 132, and provides that court-martial pro- 


ceedings, findings and sentences (including 411 dismissals and 


39/ The Court of Claims had of course also reviewed collaterally 
the court-martial convictions of servicemen not in custody in 
suits brought for back pay prior to the enactment of Article 76, 
and it continues to do so today. See, e.g., Keyes V. United 
States, 109 U.S. 336 (1883); Runkle v, United States, To2 U.S. 
Bas (1387); Swaim v, United States, 165 U.S. 553 (1997); United 
States v. Brown, 206 U.S. 240 (1907); Shaw v. United States, 

357 F.2d 949 (Ct. Cl. 1966). 
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discharges carried into execution under sentences by courts- 
martial . ..") are "final and conclusive" and that "all 
action taken pursuant to those proceedings are binding upon all 
departments, courts, agencies and officers of the United States 
Section 207 of the Legislative Reorganization Act of 1946 was 
reworded and amended to read as follows on October 25, 1951 


(a little more than a year after enactment of Article 76): 


"Sec, 207. (a) The Secretaries of the Army, 
Navy, and Air Force and the Secretary of the 
Treasury (with respect to the Coast Guard), 
respectively, under procedures set up by them, . 
and acting through boards of civilian officers | 
or employees of their respective Departments, — 
are authorized to correct any military or naval 
record where in their judgment such action is 
necessary to correct an error or remove an in- 
justice, and corrections so made shall be final 
and conclusive on all officers of the Government 
except when procured by means of fraud. . a 
65 Stat. 655. 40/ 


4o/ 10 U.S.C. 1552 currently provides, in relevant part, that: 


"(a) The Secretary of a military department, 
under procedures established by him and approved 
by the Secretary of Defense, and acting through 
poards of civilians of the executive part of that 
military department, may correct any military 
record of that department when he considers it 
necessary to correct an error or remove an injustice. 
Under procedures prescribed by him, the Secretary 
of the Treasury may in the same manner correct any 
military record of the Coast Guard, Except when 
procured by fraud, a correction under this section 
is final and conclusive on all officers of the 
United States." 
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The above provision thus superseded the finality 
provisions of Article 76 at least insofar as a court-martial 
conviction and resulting discharge was obviously no longer 
"hinding upon all departments . . . and officers of the 
United States." The legislative history of the above provision 
clearly demonstrates, moreover, that it was not intended to 
preclude the courts from reviewing the action taken by the 
various Departmental Secretaries upon applications submitted 
to them for corrections of military records. That legislative 
history, which is reviewed in detail at 57 Col. L. Rev. 917, 
967-970 (1957), was summarized as follows by the First Circuit 


tn Ashe v. McNamara, 355 F.2d 277 (1st Cir. 1965): 


"OUr analysis of this problem in the con- 

text of this case begins with section 207 of 
the Legislative Reorganization Act of 1946, 60 
Stat. 837, 10 U.S.C. § 1552... This statute 
enabled the Secretary, acting through a civilian 
Correction Board, to change the Kind of dis- 
charge a former serviceman had received and relieved 
Congress of the burden of the great number of 

' private bills theretofore introduced at each 
session to accomplish such changes. Moreover, 
this power of review was conferred in sufficient 
generality to cover discharges pursuant to 
court-martial sentences as well as administrative 
discharges .. - 


"as originally enacted, the 1946 statute said 
nothing about the finality of the authorized admin- 
istrative action... {[Aln amendatory bill was 
4ntroduced in Congress providing that monetary 
settlements attending administrative correction 
of records under the statute in question "shall 
be final and conclusive on all officers of the 
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Government, including review by the courts of 

the United States, except when procured by means 

of fraud." See H. Rep. No. 449, 82d Cong., Ist 
Sess., 6 U.S. Code Congressional and Administra~ 
tive Service p. 2469. However, at the subcom- 
mittee hearings on this bill, members of the 
subcommittee expressed disapproval of the pro- 
vision precluding judicial review, See Hearings 
Before a Subcommittee of the Housing Committee 

on Armed Services on H.R. 1181, 82d Cong., lst 
Sess. 191-93. Accordingly, the subcommittee 
eliminated from the bill the words "including 
review by the courts of the United States" and. 
explained to the full committee that this was | 
done "so that under appropriate circumstances 

the courts of the United States may review these 
matters." Id, at 450; and see H. Rep. No. 449, 

824 Cong., Ist Sess. 3. In addition, the finality 
provision was made applicable to record corrections 
generally rather than monetary settlements alone. 
Thereafter, the bill passed both the House and ' 

the Senate without any language prohibiting judicial 
review and without further mention of that subject. 
The Senate report did contain the significant 
statement that the finality provision was intended 
to make it clear that the authorized administrative 
correction action was "not subject to review by 
other Government departments." S. Rep. No. 788, 
82d Cong., lst Sess. 2." Id. at 280-281. 


There is absolutely nothing in the legislative history 


which even suggests, moreover, that in enacting Section 207 in 
1951 Congress intended to preclude judicial review of action 
taken by a Secretary on an application for correction of a 
military discharge resulting from a court-martial conviction. 
On the contrary, its legislative history strongly suggests just 
the opposite, as does its purpose, which was, as appellant con- 
cedes, "simply to relieve Congress of the burden of changing 


military records by transferring that function to an administrative 
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body. It is well known, of course, that prior to enactment 
of the Legislative Reorganization Act Congress often passed 
special bills correcting military discharge records which had 
been imposed by courts-martial. Appellant's jurisdictional 
argument accordingly falls far short of the standard set forth 
by the Supreme Court in Abbott Laboratories v. Gardner, 387 
U.S. 136, 140 (1967): 

"|. [A] survey of our cases shows that 
judicial review of a final agency action by an 
aggrieved person will not be cut off unless 
there is persuasive reason to pelieve that 
such was the purpose of Congress. Board of 


Governors v. Agnew, 329 U.S. 441; Heixxila v. 
Barber, s45 U.S. 229; Brownell v. Tom We shun 
352 U.S. 180; Harmon v. Brucker 355 ULS. 

579; Leedom v. Kyne, 358 U.S. T34; 


Rusk V. 
Cort, 309 U.S. 3 


There is thus no question that the court below had 
jurisdiction and that this Court's decisions in Gallagher and 


Kauffman were correct and should be followed. 


THE COURT-MARTIAL BY WHICH HOMCY WAS CONVICTED AND SENTENCED 
WAS SUBJECT TO IMPROPER COMMAND INFLUENCE 


The District Court found that "the court-martial by 


which plaintiff was convicted oP October 19, 1944 was subject 
2 


to improper command influence.” The relevant evidence 


EEE 


4i/ Appellant's brief, p. 16. 
he/ R. 28 (App. 1062 ). 
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supporting this finding is summarized below, 

Lowell E. Sitton, one of the officers who served as 
a member of the general court-martial by which Homey was tried, 
submitted a sworn affidavit in support of -Homcy's application 
of March 1, 1967, to the Army Board for Correction of Military 


Records and stated therein as follows: 


"arfiant has no present memory of the 
facts of petitioner's trial, Affiant vividly 
remembers, however, that severe pressures 
were applied to court martial boards in his 
division at or about the time of Petitioner's 
trial to make findings of.guilty 'for the 
good of the service’ without regard to the 
rights of the individual or the merits of the 
particular case in question. 


"Affiant recalls with pride the last 
court-martial board of which he was a member. 
The accused had entered a plea of guilty, 
apparently believing that there was no hope 
of receiving an acquittal from the court. The 
evidence proved him innocent, however, beyond 
any doubt whatsoever. Affiant therefore 
refused to vote for a finding of guilty and 
finally prevailed upon the majority of the court 
members to return a verdict of not guilty. 

_Affiant was immediately thereafter relieved 
from duty as a member of the court. No reason | 
was ever given for this action, but it was 
generally Known by the other memoers of the 
court in affiant's division that it was 
because he had failed to render a verdict of 
guilty 'for the good of the service' in 
accordance with the policy then in effect in 
his division. 


"In the light of the foregoing circum- 
stances and because of affiant's intimate 
knowledge of wartime court martial procedure 
in his division, affiant states that, though 
he cannot recall the facts of Petitioner 
Homey's case, there now exists a very serious 
doubt in affiant's mind as to whether Petitioner 
Homey received justice at the hands of the 
court martial before which he was tried.” 43/ 


43/ Defendant's Exhibit 4, pp. 18-19 (App. 115a-116a). 
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In addition, Mr. Sitton submitted answers to the JAG 


questionnaire sent to him by the Army (see p. 9; supra) 


4 
in the form of a notarized affidavit dated April 20, 1968. 


In said affidavit, Mr. Sitton reaffirmed the testimony contained 
in his earlier affidavit that "severe pressures were applied to 
court-martial boards in his division at or about the time of 
Petitioner's trial to make findings of guilty 'for the good of 
the service' without regard to the rights of the oar 
or the merits of the particular case in question." Mr. Sitton 
indicated, moreover, that such pressures took the form of remarks 
made "through the Staff Judge Advocate who lectured members of 
the court-martial as a body as to General Dahlauist's desires 46/ 
and feelings concerning severity of penalties and convictions." 
He stated that: 
"All I can recall is a general tenor 

of the remarks which the Staff Judge Advocate 

made and claimed to be quotes from General 

Dahlquist; the displeasure of the General 

over some of the past actions of his courts 

was expressed and we were directed for the 


good of the service to have convictions 
and more severe penalties." 47/ 


ee 
Defendant's Exhibit 4, pp. 10-17 (App. 86a-90a). 
Defendant's Exhibit 4, pp. 10-11, 13 (App. 86a-87a, 89a-90a). 
Defendant's Exhibit 4, p. 10 (App. 89a). 
Defendant's Exhibit 4, p. 10 (App. 89a)- 
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Mr. Sitton stated further in his affidavit of 
April 20, 1968, that the remarks described in the above 
paragraph were made in the presence of "the Staff Judge Advo- 
cate, the Law Member, and the entire appointed court and counsels." 
Asked in the JAG questionnaire when such remarks were made, 
Mr. Sitton stated: 


"On at least two occasions, the dates of 
which I don't recall. At least one 


occasion was vrior to the Homey trial." 
(Emphasis added) .49/ 


In response to a question in the JAG questionnaire 
asking whether he thought said remarks from General Dahlquist 


ever affected his performance of his duties as a member of a 


court-martial, Mr. Sitton stated in his affidavit of April 20, 


1968: 

"ves, I felt intimidated. If there was 

absolutely no doubt as to a man's innocence, 

I would not hesitate to find him not guilty, 

but in a case of some doubt, my ability to 

weigh the evidence and evaluate the doubt 

was definitely impaired." 50/ 

In response to the next question -- whether he thought 
said remarks might ever have caused him to vote to convict a 
man he would have otherwise voted to acquit, Mr. Sitton stated: 
"Yes, wes could be so, because of the feelings I mentioned 

51, . 

above.” Asked whether he thought said remarks might ever 
48/ Defendant's Exhibit 4, p. 10 (App. 892). 
49/ Defendant's Exhibit 4, p. 10 (App. 89a). 


50/ Defendant's Exhibit 4, p. 10 (App. 89a). 
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have caused him to vote for harsher punishment than he would 


have voted for otherwise, Mr. Sitton answered: "Definitely, 


In a letter dated April 22, 1968, to Major George J. 


Garn, Jr., one of, the members of the Judge Advocate General's 
Office who was engaged in the investigation of plaintiff's 
case, Captain James A. Murphy, who also participated in said 
investigation on behalf of the Office of the Judge Advocate 
General, made the following remarks with respect to an inter- 
view he had had with Mr, Sitton: 


n. 6§ The one obvious impression made 


upon him was the apparently highhanded treat- 

ment afforded him and his fellow court 

members by the Staff Judge Advocate allegedly 

representing and relaying sentiments of 

Major General Dahlquist. 

"T believe any attempt to further 

refine the statement obtained from Mr. Sitton 

will prove fruitless . . ."53/ 

Elden R, McRobert, another of the officers who served 
as a member of the general court-martial by which Homcy was 
tried, submitted a sworn affidavit in support of Homey's applica- 
tion of March 1, 1967, to the Army Board for Correction of 


Military Records and stated therein as follows: 


52/ Defendant's Exhibit 4, p. 10 (App. 892 ). 
53/ Defendant's Exhibit 4, p. 9 (App. lite ). 
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"Affiant has no present memory of the 
facts of petitioner's trial. Affiant does 
vividly remember, however, that at about 
the time of Petitioner's trial Major General 
Dahlguist, who was Division Commander at 
that time, called all the appointed members 
of the General Court Martial Board for our 
division, including the division Judge Advo- 
eate and Assistant Judge Advocate, to his 
headquarters and there gave all of us a very 
strong verbal reprimand for the way in 
which we had been fulfilling our responsi- 
pility as members of the Board. In particu- 
lar, he severely criticized us for our 
"leniency! in reaching findings of ‘not 
guilty,’ for our 'leniency' in finding de- 
fendants guilty of a lesser offense than 
that with which they were charged, and 
for our 'leniency' in sentencing defendants 
who had been found guilty. To the best of 
affiant's memory, this meeting was called 

me prior cto petitioner Homcy Ss trial. 


"“Arfiant does not Know whether Major 
General Dahlquist had authority to call such 
a meeting for the purpose of thus reprimanding | 
the members of the General Court Martial 
Board. Affiant remembers clearly, however, 
that he and most of the other members of the | 
Board left the meeting at Major General Dahlquist'ts 
headquarters feeling that he had invaded our 
private rights and prerogatives as appointed 
members of a military court of law, 


"In the light of the foregoing circum- 
stances and because of affiant's intimate know= 
ledge of wartime court martial procedures in 
his division, affiant states that, though he 
cannot recall the facts of Petitioner Homey 's 
case, there now exists a very serious doubt in: 
affiant's mind as to whether Petitioner Homey 
received justice at the hands of the ourt 
martial before which he was tried." (Emphasis: 


added). 54/ 


54/ Defendant's Exhibit 4, pp. 20-21 (App. Qla-92a). 
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In addition, Mr. McRobert submitted his answers to 
the JAG questionnaire in the form of a notarized affidavit 
Gated May 6, 1968, in which he reaffirmed the testimony he had 
given in his earlier affidavit and confirmed the testimony 
contained in the affidavit of Lowell E. Sitton (as set forth 
above) that ". . . severe pressures were applied to court- 
martial boards . .. to make findings of guilty 'for the good 


of the service! without regerd to the rights of the Sa 
55 


— 


or the merits of the particular case in question. . . 


Asked in the JAG questionnaire whether he remembers such pres- 


sures, Mr, McRobert answered: 


"Those remarks were directed to the court- 
martial board in general. He [Major General 
Dahlquist] said that we were not doing our 
job, as we were being too lenient to the 
soldiers being tried, that we should find 
more of them guilty and if they were found 
guilty then we should assess a stronger 
sentence than we had been doing, He also 
gave us a very strong reprimand that we had 
. not been doing our job and made a statement 
to the.effect that if it were not so much 
trouble that he would make this a matter of 
record and report it on our military records ."55/ 


Mr. MecRobert stated further in his affidavit of 
May 6, 1968, that the remarks by General Dahlquist described 
above were made to him "not as an individual, but as a member 


of a court-martial board,” that "other members of the appointed 


55/ Defendant's Exhibit 4, p. 25 (App. 1202). 
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court-martial board and the Assistant Staff Judge Advocate" 
were present at the time said remarks were made, and that they 
were made "on or about the time of Lieutenant Homcy's trial," 
more specifically, at one of the court-martial boards appointed 
September 18, 1944 and October le, a ey, Homey was tried by 
the court-martial on October 19, 1944, 

In response to a question in the JAG questionnaire 
asking whether he thought -said remarks by General Dahlquist 
ever affected his performance of his duties as a member of a 
court-martial, Mr. McRobert stated in his affidavit of May 6, 
1968: , : 

"T am sure in speaking for myself as an 

individual. At that time I was 24 years 

old and certainly the directive froma 

superior officer would have bearing on 

my thinking and decisions that I made 

because this verbal reprimand would have 

been in the back of my mind and could 

very well have had some effect on the 

decisions that I made." 57/ 

Asked in said questionnaire whether he thought said 
remarks might ever have caused him to convict a man he would 


have otherwise voted to acquit and whether he thought said 


56/ Defendant's Exhibit 4,.p. 22, 26 (App. 117a-121a). 


57/ Defendant's Exhibit 4, p. 23 (App. 118a ye 
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remarks might ever nave caused him to vote for harsher punish- 
ment than he would have voted for otherwise, Mr, McRobert 
58/ 
stated in answer to both questions: "T could say possibly." 
Harry B. Xelton, the third of the five officers who 
members of the general court-martial by which Homcy 
tried, submitted his answers to the JAG questionnaire in 
form of a notarized affidavit dated March 27, 1968. = In 
response to questions asking whether Major General Dahlquist 
ever addressed any remarks to him concerning his duties as a 
member of a court-martial and, if so, what those remarks were, 
Mr, Kelton stated: 
"mo the effect that the members of the court 
were usurping the commander's prerogative to 
reduce sentences as recommended by the court; 
by denying him this opportunity in not con- 
vieting the accused, or convicting of a lesser 
offense; thus returning him to his unit for 
further service, despite sufficient evidence 
to convict as charged originally. 60/ 


Mr. Kelton testified that said remarks were made 


"probably in the fall ee 1944" and in the presence of "other 
1 


members of the court." He stated further that he did recall 


58/ Defendant's Exhibit 4, p. 23 (App. 1182 )- 
59/ Defendant's Exhibit 4, pp. 37-45 (App. 96a-102a). 
Defendant's Exhibit 4, p. 38 (App. 99a )- 


Defendant's Exhibit 4, p. 38 (App- 99a). 


— 35 = 


' the incident described as follows in Mr. McRobert's affidavit 


and that it occurred "probably in the fall of 1944;" 


"| | Major General Dahlquist ... . called 

all the members of the General Court-Martial 
Board for our division . . . and there gave 

all of us a very strong verbal reprimand for 

the way in which we had been fulfilling our 
responsibility as members of the Board. . . '62/ 


Mr. Kelton was also asked in the JAG ques tionnaire 
whether he remembered the pressures mentioned in Mr. Sitton's 
statement in his first affidavit that ". . . severe pressures 
“were applied to court-martial poards . .. to make findings of 
guilty 'for the good of the service! without regard to the 
rights of the SRE or the merits of the particular | 
ease in question. . ."— In response thereto, Mr. Kelton 
referred to the "pressure" he had already described in answer 
to an earlier question, as set forth above, and submitted a 
sworn statement which contains the following passages: 


"In view of the fact that probably I 
was a member of special and general court- 
martials for a longer period and for a 
greater number of cases than anyone else 
in the 36th Infantry Division during World 


War II, I feel qualified to state that the 


62/ Defendant's Exhibit 4, pp. 39, 44 (App. 98a, 100a). 
63/ Defendant's Exhibit 4, p. 44 (App. 982). 
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'good of the service’ policy was continuous 
under both General Dahlquist and his pre- 
decessor, Major General Fred L. Walker. .. 


"Pinally, in the case of Albert C. 
Homey, although I do not recall the circum- 
stances nor his trial, I strongly hope that 
consideration be given to the remaining 
factor, that time has eroded the vestige of 
that which was a wartime necessity in the 
interest of our nation; that continued punish- 
ment serves no useful purpose, and, in the 
interest of human compassion, I respectfully 
urge that the record of this man be viewed 
with a sympathetic understanding of the 
tribulations to which he has been subjected 
during the years since his conviction. "64/ 


Mr. Isidore Charkatz, the fourth of the five officers 


who served as members of the court-martial by which Homey was 

tried, declined to submit his answers to the JAG questionnaire 
in the form of a sworn affidavit but submitted instead a letter 
which he felt would be "more appropriate to the situation," in 
which he indicated that he did recall plaintiff's trial, stated 
that he concurs with the statements contained in the original 

affidavits of Messrs, Sitton and McRobert "yertaining to undue 


pressure being placed on Court Martial Boards," and concluded 
with the statement that therefore the Judge Advocate General's 
office "can forward to me an affidavit for correction of the 
Military Record of Albert C. Homey" and that "upon receipt of 
same, I will have it notarized and will return it to your office 


nnd 


64/ Defendant's Exhibit 4, pp. 39-40 (App. 10la ye 
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65/ 
immediately. The text of Mr. Charkatz' letter, which is 


dated March 28, 1968 and is addressed to Major George J. 


Garn, Jr., Office of the Judge Advocate General, is as follows: 


"Reference is made to your letter of 
March 20, 1968 regarding the General 
Court Martial conviction of Albert C. 
Homey in France 1944, 


"In reading the questionnaire and all - 
enclosures, I seem to feel that this letter 
would be more appropriate to the situation. 


"T recall in the Homey Trial the one 
statement that he made, was if he obeyed 
this order given by his Commanding Officer 
4t would mean certain death for him and 
his detail. 

"J also recall an incident when I was 
President of a Court Martial Board where 
an enlisted man appeared before the Board 
and pleaded.guilty, as charged. Upon 
reviewing the case,. the Court Martial 
Board found the enlisted man not guilty 
but recommended that he be discharged from 
the service under Section 8. 


") few days later I received a call 
that General Dahlquist wished to see me, 
Upon reporting to the General, he gave me 
a strong verbal reprimand pertaining to 
the Board's decision. I was asked to 
take a letter to each member of the 
Board to be read and signed and then to 
be returned to the General. 


"In reading over the affidavits of 
Messrs. Sitton and MeRobert, I concur 
with their statement pertaining to undue 
pressure being placed on Court Martial 
Boards. 


65/ Defendant's Exhibit 4, p. 5 (App. 1132 yr 
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"Therefore, if you desire, you can 

forward to me an affidavit for correction 

of the Military Record of Albert C. Homcy. 

Upon receipt of same, I will have it 

notarized and will return it to your 

office immediately." 66/ 

Charles -Hickox, the last of the five officers who 
served as members of the court-martial by which Homey was tried, 
submitted his answers to the JAG Ea in the form of 

OT, 
a notarized affidavit dated April 8, 1968. In said affidavit, 
Mr. Hickox denied any knowledge of the kinds of remarks by 
Major General Dahlquist to which the other four members of the 
Court testified. However, the record shows that Mr. Hickox 
was not appointed to the General Court Martial Detail until 


October 12, 1944, exactly one week prior to Homey's trial, and 


thac the other four members of the Court Be assigned to 


the Court Detail a month prior to the trial. Moreover, in 
the covering letter to Major George J. Garn, Jr., with which he 
submitted his affidavit to the Office of the Judge Advocate 
General, Mr. Hickox stated that ". . . if General Dahlquist 
made any remarks after taking command, it was simply in the 


interests of everybody's tightening the ao of their 


duties by accepted standards and thoroughness.” _ 


EERE 


Defendant's Exhibit 4, p. 5 (App. 113 Ye 
Defendant's Exhibit 4, pp. 33-36. 

Defendant's Exhibit 4, pp. 27-29 (App. 122a-12Ha). 
Defendant's Exhibit 4, p. 30 (App. 932 ). 
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Finally, John M, Stafford, who was Assistant Staff 
Judge Advocate and acted as the prosecuting attorney in Homey 's 


trial, submitted his answers to the JAG eG eee in the 
70 
form of an affidavit dated March 26, 1968, Mr. Stafford 


was asked in said questionnaire whether he recalled the 


pressures referred to in Mr, Sitton's statement that m, 4 « severe 


pressures were applied to court-martial boards ... to make 
findings of guilty for the good of the service without regard 


to the rights of the pe a or the merits of the particular 
71 
ee 


case in question... In response to said question, 


Mr. Stafford stated in his affidavit of March 26, 1968: 
"| | There was command pressure on 

the Court Martial Boards of the 36th 

Division as there were in many of the 

Divisions at the time. Usually the pressure 

was not to make findings of 'guilty,' but 

went to the matter of the sentences given. 

At the time of the trial of Lt. Homey, I was 

4nformed that the pressures from the C.G. 

were coming through the usual President of 

the Court Martial Board, a Col. Faulkner . . ." 72/ 


The evidence thus shows that four of the five court- 
martial members and the prosecuting attorney at Homey's trial 


submitted statements in connection with his recent application 


to the Army Board for Correction of Military Records in which 


ET 


70/ Defendant's Exhibit 4, pp. 46-48 (App. 126a-127a). | 
71/ Defendant's Exhibit 4, p. 47 (App. 127a). 
72/ Defendant's Exhibit 4, p. 48 (App. 1288 ). 
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they admit that they were subjected to severe command pressures 
from their Commanding General to make findings of guilty and 


to impose harsh sentences "for the good of the Service" at or 


about the time of Homey's trial. The affidavits of three of 


the court-martial members and of the prosecuting attorney demon- 
strate, moreover, that such command pressures had been exercised 
shortly before Homcy was Rin Tne record also shows that 
on October 23, 1944, four days after imposing a sentence of 
Gismissal, total forfeitures ana fifty years at hard labor, 
all five members of said court-martial submitted clemency papers 
to General Dahlquist recommending that the sentence be reduced 
to 10 years confinement, that the execution thereof be suspended 
and that plaintiff be restored to active suty 

It is respectfully submitted that the only tenable 
inference which can be drawn from this set of facts is that 
the command influence exercised by General Dahlquist had a 
very substantial impact on the Court's decision and particularly 
on the sentence it imposed. In fact, the record strongly 
suggests that if there had been no command influence on the 
court, the sentence which it would have imposed if it had found 


a  ————— 


73/ The command influence exercised by General Dahlquist could 
not have occurred very long prior to Homey's trial, moreover, 
since General Dahlquist did not assume command of the 36th 
Infantry Division until July, 1944, approximately three months 
prior to the trial. Defendant's Exhibit 4, p. 15. 


T4/ Defendant's Exhibit 6, p. 36 (App. 137a). 
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Homey guilty would not have resulted in his dishonorable dis- 
charge from the Army. In any event, it is clear that the 
command influence to which the court-martial members were. 
subjected deprived Homey of his constitutional right to a 

fair trial. See Tumey v. Ohio, 273 U.S. 510 (1927). As the 
Supreme Court pointed out in In Re Murchison, 349 U.S. 133, 136 
(1955): 


"\ fair trial in a fair tribunal is a basic 
requirement of due process. Fairness of 
course requires an absence of actual bias 
in the trial of cases. But our system of 
law has always endeavored: to prevent even 
the probability of unfairness. To this end 
no man can be a judge in his own case and 
no man is permitted to try cases where he 
has an interest in the outcome. That interest 
cannot be defined with precision, Circum- 
stances and relationships must be considered. 
This Court has said, however, that ‘every 
procedure which would offer a possible tempta- 
tion to the average man as a judge... not 
to hola the balance nice, clear and true 
between the State and the accused, denies 
the latter due process of law.' Tumey v. 
Ohio, 273 U.S. 510, 532. Such a stringent 
Yule may sometimes bar trial by judges who 

- have no actual bias and who would do their 
very best to weigh the scales of justice 
equally between contending parties. But to 
perform its high function in the best way 
‘justice must satisfy the appearance of 
justice.'" Offutt v. United States, 348 U.S. 
11, 14. 


The United States Court of Military Appeals has 
repeatedly held, moreover, that command influence of a much 


less flagrant nature than in the case at bar invalidated 


court-martial convictions and/or sentences. See, e.g., United 


States v. Johnson, 14 USCMA 548, (1964); United States 


Sanhok 


v. Kitchens, 12 USCMA 589 (1961); United States v. Littrice, 

3 USCMA 487 (1953); United States v. Hunter, 3 USCMA OT (1953); 
United States v. Deain, 5 USCMA 44 (1954); United States v. 
Zagar, 5 USCMA 410 (1955); United States v. Hawthorne, 7 USCMA 
293 (1956); United States v. McCann, 8 USCMA 675 (1958); United 


States v. Lackey, 8 USCMA 718 (1958); United States v. Sheperd, 


9 USCMA 90 (1958); United States v. Olson, 11 USCMA 286 (1960). 


The Court of Military Appeals has also consistently 
reversed convictions in cases in which command influence was 
found, even though each of the court-martial members swore on 
voir dire that they would not be influenced by the remarks 
which were later held to constitute command influence. See, 
e.@., United States v. Kitchens, le USCMA 589 (1961); United 
States v. Zagar, 5 USCMA 410. The following holding in _Zagar, 
for example, is 2 fortiori applicable here, where two of the 
members of the court by which Homey was convicted have explicitly 
admitted that they were influenced by the pressure from the 
Commanding General: 


"Government appellate counsel have 
insisted that, in judging the validity 
of the court's action, we are bound by 
the insistence of each member of the 
court-martial that he would not be in- 
fluenced in any degree by the statements 
of Colonel! Chuck, the Staff Judge Advocate. 
We must reject this view at once, for -- 
although we entertain no doubt of the 
complete sincerity of the officers con- 
cerned -- we recognize the present applica- 
bility of the comment that jurors are human 
and not always conscious to what extent they 
are in fact biased or prejudiced and their 
inward sentiments can not always be ascer- 
tained." Id. at 414, 


Si 


Appellant contends that Homey's admission that he 


refused to obey the order "amounts to a judicial confession 
& 


75 
requiring a finding of guilty as charged." ‘This is simply 


not correct. To begin with, the record shows that the order 
which he refused to obey was significantly eo from the 
7 


order which he was charged with Sey Ca More importantly, 
(ae 
as appellant correctly points out, Homey sought to defend 


his refusal on the ground that the order which he received 

was impossible to accomplish, a defense which, if established, 

is recognized even in military law,:as appellant also concedes. 
Appellant also states, without offering any explana- 


tion, that "the sere of Homey's sentence is not in issue 
79 


before this Court! This, of course, is simply not so. 


_— 


75/ Appellant's brief, p. 30. 
76/ Seep. 5, n.6, supra and pp.49-50 , infra. 
77/ Appellant's brief, p. 3. 


78/ As appellant points out at p. 28 of its brief, Winthrop, 
Military Law and Precedents (1920 ed.) states at 571-573 that: 
The obligation to obey is one to be fulfilled 
without hesitation, with alacrity, and to the full; 
nothing short of a physical impossibilit ordinaril 
excusing a complete performance. Emphasis added, 
It is of course useless to speculate whether the court-martial 
members would have agreed with Homey's view that the mission 
was impossible if they had not been subject to command influence. 
It is clear, however, that Homey's position did not require 
the court to find him guilty as charged. In fact, the record 
contains considerable evidence which supports Homey's position. 
See, for example, the letters submitted by Homcy's superior 
officers and members of his platoon in support of his request 
for a new trial in 1951. Defendant's Exhibit 2, pp. 23-26; 
Plaintiff's Exhibit B, p. 1 (App. 108a-112a). 


79/ Appellant's vrief, p. 31. 


pinoy: 


The severity of his sentence is very much at issue, since his 
dishonorable discharge from the Army, the record which he is 
seeking to have corrected by this action, was imposed as a 
result of the court-martial's sentence in his case. 


Finally, appellant relies on Gordon v. Willingham, 


eg F.2d 575 (3rd Cir. 1961) in support of his statement that 


“even if Homey's sentence had been subject to command in- 
fluence, the administrative reduction of penalties effectively 
corrects the defect." This contention is clearly untenable, 
however, for several reasons, First, the reduction in 

Homey's sentence was See by the Board of Review, as appel- 
lant incorrectly tae put by General Dahlquist, the 
Commanding General who exercised command influence on the court 
members and who, among other things, reprimanded them, as 

Mr. Kelton pointed out in his affidavit, for "usurping the 
commander's prerogative to reduce sentences as recommended by 
the court, by denying him this opportunity in not convicting 
the accused, or convicting of a Tesser offense, thus returning 
him to his unit for further cee The clemency 
memorandum signed by all five court members four days after 
———— 

80/ Appellant's brief, p. 3. 

81/ Defendant's Exhibit 4, p. 38. (App. 99a). 
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sentencing Homey, moreover, in which they state that in their 
opinion he should. be returned to active duty, clearly indicates 
that absent the command influence they would not have sentenced , 
him to a dishonorable snsieeonne’ 

This case is thus significantly different from 
Willingham, in which the reduction in sentence was made by an 
independent Board of Review. Indeed, the Third Circuit's based 
its decision on that fact, pointing out that: 


"Tt is, therefore, the presently effective 
sentence imposed by the Board of Review, not 
the superseded more severe sentence of the 
court-martial, which we must consider in 
determining whether there has been essential 
fairness and freedom from undue influence in 
sentencing. We have found nothing which in- 
dicates that the Board of Review was influenced 
in any way by what the theatre commanders had 
said or that the Board did not make independent 
and unbiased determination of what constituted: 
fair sentences in these cases. We are satisfied 
that due process of law in sentencing requires. 
no more than competence and impartiality on the 
part of the authority which has imposed the 
sentence under which the prisoners are now con- 
fined." Id, at 576-577. 


Aside from this critical distinction between Willingham 
and the present case, however, it is respectfully submitted 
that the holding in Willingham also does not square with the 
standard established by the Supreme Court in Tumey v. Ohio, 


273 U.S. 510 (1927); Offutt v. United States, 348 U.S. 11 


Neen EEEEEEEEEEEEEEeERAE 


82/ Defendant's Exhibit 6, p. 36. (App. 1372 ). 
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(1954); and In Re Murchison, 349 U.S. 133 (1955) to the effect 
that due process requires courts "to prevent even the proba- 
pility of unfairness" and that "to perform its high function 

in the best way, justice must satisfy the appearance of justice." 
See also United States,v. Johnson, 14 USCMA 548, 553 (1964) ; 
United States v. Littrice, 8 USCMA 487 (1953). 


In any event, it is clear that the standards regarding 


the impartiality of judicial tribunals set forth by the Supreme 
Court in the above cases compel the conclusion here that Homcy 
was denied his constitutional right to a fair trial and that 

he is entitled to have his record corrected accordingly. The 
conclusion of the court in Beets v. Hunter, 75 F. Supp. 825, 826 
(D. Kan, 1948), reversed on other grounds, 180 F.2d 101 (10th 


Fa aS 
Cir. 1950), cert. denied, 339 U.S. 963 (1950) applies with 
equal force to Homey's trial by court-martial: 


"Many of the procedural safeguards that 
are employed and thought necessary in the 
civil courts in order to afford the protection 
of the Constitution are absent in military jus- 
tice. That certainly is not fatal, but it is 
contemplated that a soldier shall have the 
same fair and impartial trial in a court 
martial as’ he would in a civil court, and 
those are the tests, and those are the standards 
by which we judge the question whether this 
particular petitioner was afforded due process 
in the trial of this case ... 


"He could not have received due process 
of law in a trial on a court before men whose 
judgments did not belong to them, who had not 
the will nor the power to pass freely upon 
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the guilt or innocence of this petitioner's 
offense, the offense for which he was 

charged. It cannot stand the test of 
fundamental justice. It may have been 
prompted by the exigencies of war, but it 
can't stand in the light of cold reason and 
justice as we love it and for which this peti- 
tioner was fighting when he was arrested," 


HOMCY WAS DENIED EFFECTIVE ASSISTANCE OF COUNSEL BEFORE THE 
COURT-MARTIAL BY WHICH HE WAS CONVICTED AND SENTENCED, 

The District Court found that Homey was tented 
effective assistance oe before the court-martial by 
which he was ee It is, of course, well established 
that the right to counsel is one of the most fundamental ele- 
ments of justice essential to a fair trial. As the Supreme 
Court pointed out in Gideon v. Wainwright, 372 U.S. 335, 344 
(1963) : | 

"The right of one charged with crime 

to counsel may not be deemed fundamental 

and essential to fair trials in some 

countries, but it is in ours." 

It is well established, moreover, that, at least in 
Federal and state courts, the right to counsel means counsel 
who is a lawyer. Gideon v. Wainwright, 372 U.S. 335, 344 
(1963); Escobedo v. Illinois, 378 U.S. 478 (1964); Miranda 
v. Arizona, 384 U.S. 436 (1966); Johnson v. Zerbst, 304 U.S. 
458 (1938); United States v. Ragan, 52 F. Supp. 265, 270 (N.D. 


Ill, 1943), rev'd on other grounds, 143 F.2d 774 (7th Cir. 1944). 


83/ R. 28. (App. 106a ). 


The right to counsel is denied, moreover, if the lawyer is not 
given an adequate opportunity to prepare his client's defense, 
As the Court pointed out in Powell v. Alabama, 287 U.S. 45, 59 
(1932), "it is vain to give the accused a day in court with no 
opportunity to prepare for it, or to guarantee him counsel 
without giving the latter any opportunity to acquaint himself 
with the facts or law of the case." See also Avery v. Alabama, 
308 U.S. 444, 446 (1940); White v. Ragen, 324 U.S. 760, 764 
(1945). 

Although it is also well established that the cons ti- 
tutional "right to counsel" extends to defendants tried by 


general court-martial, it is still unsettled to what extent 


the scope of that ovate) general courts-martial is the same 


as in the civil courts. | The recent trend of decisions clearly 
indicates, however, that whatever the precise scope of that 
right is, a defendant before a general court-martial is entitled 
to effective assistance of counsel in presenting his defense. 
"In Gibbs v. Blackwell, 354 F.2d 469, 472 (5th Cir. 
1966), for example, the court emphasized that the claim of the 
petitioner there that he had been defended before a general 
- court-martial by an officer who was not a lawyer went "to the 
very heart of a fair trial" and raised "very serious constitutional 


————— 


84/ Article 27 of the UCMJ, 10 U.S.C. § 827, now provides that 
every defendant before general courts-martial is entitled to 
counsel who is an attorney. 
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questions." In remanding the case to the District Court, the 


Fifth Circuit held that the lower court had erred in not 
giving the petitioner a full hearing on this question and in not 
developing a record on which his contentions of inadequate 
representation by counsel could be met and judged. 

Similarly, in reviewing a court-martial conviction 
in Day v. Davis, 235 F.2d 379, 384 (10th Cir. 1956), cert. 
denied, 352 U.S. 881 (1956), the Tenth Circuit, after pointing 
out that "our review here is limited to the guestion whether 
or not Day was denied any basic right guaranteed by the 
Constitution, " went on to consider whether the defendant had 
been denied the “effective assistance of counsel." Id. at 385. 
Its holding that the defendant there had not been denied the 
right to counsel was explicitly based on its finding "that 
Day had competent counsel, that counsel and Day had adequate time 
to prepare his defense, and that he was competently defended 
at the court-martial hearing." Ibid. See also Kennedy v. 
Commandant, 377 F.2d 339, 343 (10th Cir. 1967). 

In Shapiro v. United States, 69 F. Supp. 205, 207 
(Ct. Cl. 1947), the Court of Claims, in setting aside the 
court-martial conviction of the petitioner there on the ground 
that he had been deprived of his right to counsel, pointed out: 

"Nor can it be doubted that the right 
afforded by the Sixth Amendment has been 


denied when counsel has been refused an 
opportunity to prepare his defense .... 
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“mhat the facts were of record 
and not subject to dispute is no excuse 
for not giving counsel time to prepare. 
Cooke v. United States, 267 U.S. 517." 


Finally, in Application of Stapley, 2h6 F. Supp. 316 


(D. Utah, 1965), where two non-lawyer officers had been appointed 
to represent a defendant before a special court-martial, the 
District Court held that the accused had been denied his con- 
stitutional right to counsel and filed, among others, the 


following conclusions of law: 


"3. That the right to counsel of one 
charged with crime before a military tribunal 
is as fundamental to a fair trial as before 
a civilian court and while military exigency 
may to an extent condition such right, it 
cannot obliterate it; on the contrary, such 
exigency often renders constitutional pro- 
tection all the more indispensable. Nor is 
such right limited to spectacular or especially 
extreme cases, for in our citizens army the 
cumulative effect of repeated constitutional 
violations, even in supposedly little cases, 
looms large in its eroding effect ... 


"7. That the qualifications of 
appointed defense counsel in the court- 
martial of James E. Stapley were not 
adequate to constitute them Tcounsel! as 
that term is used and contemplated in the 
Sixth Amendment to the Constitution of the 
United States and as required by due 
process ... Id. at 320-321. 


The evidence of record in this case shows that the 
officer appointed to act as Homey's defense counsel before 


the court-martial was not a Judge Advocate or a law school 


graduate, had not been admitted to practice before any state 


eho 


or Federal court, and had never even met or talked to Homey 
until the day before his trial and thus ees did not 
have adequate time to prepare his defense. The evidence 
further shows that said defense counsel failed to call a single 
witness (except that he did put Homey on Sy a him to 
admit that he had refused to obey an order) ppnectad only 
once to the questions asked by the prosecuting Assistant Staff 
Judge Advocate, and failed to object to the fact that there was 
no law member on the court in violation of the then applicable 
8th Article of War (See Section IV below). 

In addition, Homcy's counsel failed to attack in any 
way the Specification upon which he was arraigned, despite 
the fact that it was clearly defective. The Specification 


charged that Homey refused "to lead a patrol on a mission to 


detect the presence of two enemy tanks or self-propelled guns," 


89/ Plaintiff's Exhibit A, p. 1. Appellant states at p. 26 

of his brief that Major Wilson, Homey's defense counsel, "was 
appointed on October 12, 1944 -- a full week before Homey's 
court-martial.” However the "appointment" referred to was not 

a specific appointment to Homey's case but rather the “appoint- 
ment" of an entire General Court Martial on the Detail for which 
Wilson was listed as Defense Counsel, Defendant's Exhibit 2, 

p. 8. (App. 122a-123a). 


86/ If appellant were correct that Homey's admission "amounts 
to a judicial confession requiring a finding of guilty as 
charged" (Appellant's brief, p. 30) and that he relied “on a 
defense that, as a matter of military law, was insufficient" 
(Appellant's brief, p. 28), then defense counsel's action in 
putting him on the stand to make such an admission would be 
inexcusable. See p. 41 of this brief, supra. 
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aL AA ee to undertake a reconnaissance patrol. (Emphasis 

0 
added.) This was the offense of which he was found guilty. 
Yet the testimony of all the witnesses establishes unequivocally 


that the order given was to take "a patrol to seek out and 


destroy one or two self-propelled guns or ey i.e., to 


take out a combat patrol. (Emphasis added.)” Despite this 
significant discrepancy between the facts proved and the offense 
charged, counsel failed to point out that the Specification 
(and therefore the court's judgment) was detective even under 
the relevant standards for court-martial proceedings in effect 
at.that time: 
"A specification is good, and will 

support the finding and sentence upon 

it, with or without descriptive designa- 

tion of the quality of the imputed criminal 

act, provided it avpears that the facts 

allerea and provec constitute, in any 


“View, the oltense charged. 
j en. 601 


In light of the authorities cited above and the 
evidence of record regarding Homcy's representation by counsel 
at the court-martial, the District Court was clearly correct 
in finding that he had been denied the effective assistance of 


counsel. 


87/ Defendant's Exhibit 6, p. 4. (ADP. 131a). 


88/ Defendant's Exhibit 6, pp. 7. 10, 22, 26; Defendant's 
Exhibit 3, pp. 15-18 (App. 46a-51a). 
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THE COURT-MARTIAL BY WHICH HOMCY WAS CONVICTED AND SENTENCED 
SAT WITHOUT A LAW MEMBER IN VIOLATION OF THE THEN APPLICABLE 


8TH ARTICLE OF WAR, 


It is a well-established principle that, since the 
power of a court-martial is purely statutory, it must be con- 
vened and conducted in strict compliance with the statute from 
which it draws its authority. If it is not, the court is 
totally without jurisdiction and its judgment void. Thus, as 
early as McClaughry v. Deming, 186 U.S. 49, 62-63 (1902), the 
Supreme Court said: 


", court-martial is the creature of 
statute, and, as a body or tribunal, it 
must be convened and constituted in entire 
conformity with the provisions of the 
statute, or else it is without jurisdiction. 
Tt was said. by Mr. Chief Justice Waite in Runkle v. 
United States, 122 U.S. 543, 555: 


t. . . To give effect to its sentences 
it must appear affirmatively and unequivo- 
cally that the court was legally constituted; 
that it had jurisdiction; that all the statu- 
tory regulations governing its proceedings had 
been complied with, and that its sentence was: 
conformable to law. Dynes v. Hoover, 20 How. 
65, 80; Mills _v. Martin, 19 Johns. 33. There are 
no presumptions in its favor, so far as these 
matters are concerned.'" 


The court-martial by which Homey was convicted was 
not convened “in entire conformity with the provisions of the 
statute” from which it purported to draw its authority. Nor 


does it "appear affirmatively and unequivocally that the court 


was legally constituted." On the contrary, it appears clear 
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that the court which tried Homcy was constituted in direct 


violation of the 8th Article of War, 41 Stat. 788 (1920), 


10 Sey § 1479 (1927 ed.) in effect at the time of his 
9 


trial. 
(A) The Requirements of the 8th Article of War. 
Article 8 of the Articles of War in effect at the 
time of Homey's trial sets forth, among others, the following 
requirements governing the legal constitution of general 


courts-martial: 


————— 


89/ This allegation is included as an integral part of the 
complaint in this case and was fully briefed and argued below, 
Although the District Court did not pass on the issue thus 
raised, it presents an additional reason why the District 
Court's order should be affirmed. As the Supreme Court re- 
cently pointed out in Dandridge v. Williams, 38 U.S.L.W. 4277, 


4e78, n.6 (U.S. April 8, 1070): 


"The prevailing party may, of course, assert 
in a reviewing court any ground in support of his 
judgment, whether or not that ground was relied 
upon or even considered by the trial court. Compare 
Langnes v. Green, 282 U.S. 531, 538 with Story 
Parchment Co. v. Paterson Parchment Paver Co., 282 
U.S. 555, 507-568. As the Court said in United States 
v. American'’Ry. Exo. Co., 265 U.S. 425, 435-430: “tilt 
4s likewise settled that the appellee may, without 
taking a cross-appeal, urge in support of a decree any 
matter appearing in the record, although his argument 
may involve an attack upon the reasoning of the lower 
court or an insistence upon matter overlooked or 
ignored by it. By the claims now in guestion, the 
American does not attack, in any respect, the decree 
entered below. It merely asserts additional grounds 
why the decree should be affirmed.'" 
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"Me authority appointing a general 
court-martial shall detail as one of the 

members thereof a law member, who shall 

be an officer of the Judge Advocate 

General's Department, except that when an 

officer of that department is not available 

for the purpose the appointing authority 

shall detail instead an officer of some 

other branch of the service selected by the 

appointing authority as specially qualified 

to perform the duties of law member, The 

law membér, in addition to his duties as a 

member, shall perform such other duties 

as the President may by regulations prescribe.' 

The Record of Trial in Homcy's case shows that, 
although Second Lieutenant Bertram H. Lebeis was detailed as 
the law member for the court, he was promptly excused from the 
court by the appointing Soya and no other law member was 

20, 
appointed to take his place. Since there thus was not, 
during the entire trial, a law member on the court who coule 
perform the duties which the 8th Article of War stipulates the 
law member "shall perform," the court was illegally constituted 
in violation of that Article. 

In excusing Second Lieutenant Lebeis from the court 
and failing to appoint anyone else to serve as law member in 
the trial of Petitioner Homey, the appointing authority may have 
peen relying on Paragraph 38¢ of the 1928 Manual for Courts- 


Martial, on which the Secretary also relied in the court below 


90/ Defendant's Exhibit 6, p. 2 (App. 130a ). 
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to justify the absence of the law member. ‘That paragraph, 
however, which purports to "snterpret" Article 8, is a classic 


example of an invalid administrative regulation which has thé 


practical effect of virtually nullifying the very statutory 


provision under which it is issued. Thus, despite the clear 
prescription of Article 8 that the appointing authority "shall 
detail" a law member as one of the members of every general 
court-martial and that the law member "shall perform" his 
duties as law member, Paragraph 38c of the 1928 Manual neverthe- 
less states: 

"Absence of Law Member-- . . « Where 

4t has not been specifically directed that 

a case be tried with the law member present 

the court need not, a quorum being present, 

discontinue trial on account of his absence. 

The specific direction referred to and any 

revocation thereof should as a rule be in 

writing.” 

Thais is statutory construction of a most unusual sort, 
to say the least. The effect of it is that, although the 
appointing authority must go through the motions of "detailing" 
or appointing a law member as one of the members of .every 
general court-martial, he can, immediately after appointing such 
a law member to a court-martial, excuse him -- without giving 
any reason -~- from serving at the trial. 

Such an interpretation, it is respectfully submitted, 
is simply untenable. For what possible reason would Congress 


take the trouble to make it a statutory requirement that "the 
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authority appointing a general court-martial shall detail as 


one of the members thereof a law member," 


specify carefully 
that such a law member must be an officer of the Judge Advocate 
General's Department, or another officer "selected by the 
appointing authority as specially qualified to perform the 
duties of law member," and then in the same breath authorize 
the appointing authority to excuse the law member from service 
at the trial whenever he chooses to do so? 

Indeed, Congress has used the same key words -- "shall 
detail" -- in Article 26 of the new Uniform Code of Military Justice, 
10 U.S.C. § 826, which requires that "the authori ty convening a 
general court-martial shall detail as law officer thereof a 
commissioned officer who is a member of the par of a Federal 
court or of the highest court of a State and who is certified to 
pe qualified for such duty by the Judge Advocate General. of the 
armed force of which he is a member." (Emphasis added.) Yet it 


has never been contended that there need be no law officer 


present at a general court-martial convened under the Uniform 


Code. See Wiener, "The Army's Field Judiciary System: A 


Notable Advance," 46 A.B.A.J. 1178, 1181 (1960). 

Quite apart from the logical implausibility of the 
"snterpretation" of Article 8 contained in the 1928 Manual, 
moreover, the uneguivocal language of the Article itself makes 


4t absolutely clear that an officer appointed as law member 
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must be present at every trial conducted by a general court- 
martial. Article 8 explicitly provides that the law member 
"shall perform" his duties as a member as well as such other 
duties as the President may prescribe. One is forced to wonder 


how the law member can fulfill his statutory obligation to 


perform such duties if he is not even present at the trial. 


The bizarre interpretation of Paragraph 38c that he need per- 
form these duties only if "specifically directed" to be present 
and that any such "specific a@irection" should "as a rule be 
in writing" is simply made up out of whole cloth and finds no 
basis in the statute whatsoever. 

Unfortunately, the so-called "Interpretation" of 
Article 8 contained in Paragraph 38c of the 1928 Manual has 
already been relied upon by an Army Board of Review to uphold 
court-martial convictions in two cases, on which appellant also 
relied in the court below. United States v. Dawson, 2 BR 101 
(1931); United States v. Davis, 58 BR 241 (1946). The "“inter- 
pretation" of a Congressional statute (the 8th Article) con- 
tained in these Board of Review decisions, however, is obviously 
not binding on this Court and shoulda not be followed. Not only 
does it fly in the face of the explicit language of Article 8 
itself, it is also contrary: to poth the legislative history and 


subsequent judicial interpretation of that Article. 


~STe. 


(B). The Legislative History of The 8th Article of War 


The provisions of Article 8 in effect at the time of 
Homey's trial were enacted into law on June 4, 1920, 41 Stat. 
788 (1920). The Articles of War enacted at that time represented 
the culmination of an extensive Congressional effort to revise 
the old system of "military justice" which had been subjected to 
widespread public criticism after the end of World War I. 

The legislative origin of these Articles, ineluding 
Article 8 thereof, is S. 64, "A Bill to Establish Military 
Justice,” introduced by Senator Chamberlain in the ist Session 
of the 66th Congress. That bill, which proposed a far-reaching 
reorganization of the entire court-martial system, was referred 
to a subcommittee of the Senate Committee on Military Affairs. 
After extensive hearings on the Bill before the subcommittee 
chairmaned by Senator Chamberlain, it was reported with amend- 
ments but without a Committee Report to the Senate. See 59 
Cong. Rec. 5843 (April 19, 1920). There its provisions, as 
meportedh were incorporated in S. 3792, the Army Reorganization 
Bill also pending at that time, the entire text of which was in 
turn substituted for everything following the enacting clause 
of H.R. 12775, which ultimately became law on June 4, 1920. 
The provisions of the 8th Article of War erences finally 
enacted as part of H.R. 12775 in exactly the form in which S. 64 


was first reported to the Senate. The relevant legislative 
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history of Article 8 therefore derives almost exclusively from 
S. 64, the Bill to Establish Military Justice, on which ex- 
tensive hearings were held before the Chamberlain subcommittee. 
It is clear from the relevant testimony of the witnesses 
who appeared before the Chamberlain subcommittee that the issue 
on which there was disagreement and which the subcommittee was 
trying to resolve related to the type of qualifications and the 
scope of authority which a law member should have, not whether 
he should be present at the trials. It was simply assumed that 
he would be. Indeed, all of the testimony in this regard is 
pased on the assumption that the scope of authority invested in 
such a person was of vital importance precisely because he would 
be present at trial to assert it. The following statement by 
former Brigadier General and Acting Judge Advocate General 
Ansell is illustrative. Its argument in favor of assigning an 


independent Judge Advocate with broad judicial powers reveals 


the assumption that, whatever the ultimate decision as to the 


proper scope of such a person's authority, he would actually 
have to sit at the trials: 


"me statute should require that an 
officer of the Judge Advocate General's 
Department should be assigned to sit with 
every general court-martial .. . and the 
statute should also require that wherever 
practicable a specially qualified officer 
be detailed to sit as a lew member of a 
special sourt-martial.” (Emphasis added.) 
Hearings on S, 64, Before Subcommittee of the 
Senate Committee on Military Affairs, 66th 
Cong., lst Sess. 101 (1920). . 
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Repeated references to the British court-martial 
system, which was extensively reviewed and used as a model by 


the drafters of S. 64, also reveal that the basic idea -- which 


was not challenged by anyone -- was to have someone deemed 


specially qualified at the trials of general courts-martial 
to advise and/or rule on points of law, Thus General Ansell 
testified with regard to the British system: 
"England's military code, I will assure 
you, is far more liberal and progressive 


than ours; but no general court-martial 
ean sit in the British Empire without a law 


officer sitting by the side of the court. . ie 

EO OS 

Professor E. M. Morgan, formerly an Assistant to the 
Judge Advocate General, described as follows what he considered 
to be one of the four or five major defects of the court- 
martial system existing at that time: 


n | . There is no provision for any 


: udicial supervision of the trial, there is 

no provision ror legal hearing on the part 

of either the members of the court or any 

officer that corresponds to a nisi prius judge." 

(Emphasis added.) Id. at 527. 

It is thus evident, both from the explicit language of 
Article 8 itself, as well as its legislative history, that the 
whole purpose of the requirement that there be a "law member" 
appointed or "detailed" to each general court-martial was to 
ensure that there be present at the trial someone who would have 


poth some qualifications and the explicit responsibility to 
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supervise the trial and to advise on questions of law. This 
purpose is completely frustrated, of course, if that require- 
ment is interpreted to mean only that the appointing authority 
must go through the motions of designating a law member, but 
that the law member need not actually serve or be present at 


the trials. 


(C) Judicial Interpretation of The 8th Article of War 
There have been very few judicial decisions interpret- 


ing the provisions of the 8th Article of War in effect at the 


time of Homcy's trial and there are none which have raised the 


precise question presented here. Those few decisions which do 
pear on the relevant provisions of Article 8, however, indicate 
a clear recognition of the Congressional purpose that there be 
a law member present at all general court-martials. Thus, in 
Henry v. Hodges, 76 F. Supp. 968, 976 (S.D.N.Y. 1948), rev'd 
on other grounds, 171 F.2d 401 (2d Cir. 1948), the court said: 
"article of War 8 was adopted so 

that at least one member of the court 

would be familiar with the rules of 

evidence and court procedure and that 

trial principles be observed." 

Dicta in Hiatt v. Brown, 339 U.S. 103 (1950), un- 
doubtedly the leading authority on the provisions of Article 8 
in effect at the time of Homey's trial, indicates clearly that 


under that Article the actual service of a law member at a general 
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court-martial was a jurisdictional requirement, the failure to 
comply with which would render the trial void. The Court ex- 
plicitly pointed out, for example: 

"Prior to the adoption of the 8th 

Article of War in 1920, military law 

aid not provide for the service of a 

law member on a court-martial.” (Emphasis 

added.) Id, at 109, n.4. 

The obvious point of this statement, of course, is 
that the 8th Article of War adopted in 1920 did call for the 
actual service of a law member on all general courts-martial. 
The concurring opinion of Justice Burton was equally explicit, 


moreover, in pointing out that the appointment of a law member 


to the court by which the respondent in that case was tried was 


a jurisdictional prerequisite to the validity of that trial: 


"Tt may be assumed that, when the general 
court-martial involved in this case was 
appointed, it was a jurisdictional require- 
ment that there be a law member appointed to 
it. It also may be assumed that it was a 
Jurisdictional requirement that, if the 
appointing authority determined that no 
officer of the Judge Advocate General's 
Department was then ‘available for the pur- 
pose,' such authority was restricted to the 
appointment of 'an officer of some other branch of 
the service selected by [him] . .. as specially 
qualified to perform the duties of law _memoer 
. . » Af the orficer who was appointed met 
neither requirement, it may be assumed that 
the court-martial would have been without 
jurisdiction." (Emphasis added.) Id. at 
111-112. 


The issue in Hiatt was limited to whether the appoint- 


ing authority had abused its discretion by appointing to the court 
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by which the respondent Brown was tried a law member who was 
not an officer of the Judge Advocate General's Department, 


even though an officer from that department was "available" 


in the limited sense that one had been named on the detail 


of the court as assistant trial judge advocate. The court's 
holding that the appointing authority did not abuse its dis- 
eretion under these circumstances is predicated on the fact 
that another officer was appointed as law member, that he did 
in fact serve as law member and that he performed competently. 
Thus the Court concluded: 

"Clearly no abuse is disclosed by 

the appointment of an officer from the 

Judge Advocate General's Department to 

a capacity other than law member on the 

detail, or by reassignment of that 

officer to other duty at the time of 

trial, or by the standard of competence 

in legal matters shown by the Law 

momber at the trial.” (smphasis added.) 

Id. at 110. 

The latter statement of course reveals the Court's 
assumption that, if the law member in Hiatt had proved totally 
incompetent at the trial, this might have provided grounds for 
upholding the charge of: abuse of discretion. If this is so, it 
clearly follows 4 fortiori that an appointing authority who 
totally fails to appoint any law member -- competent or incompe- 
tent -- to serve at a trial has obviously abused his discretion 


and violated the statute. 
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That the entire rationale of the Court's decisign in 
Hiatt was based on the fact that a competent law member did 
actually serve at the trial, in accordance with the require- 
ments of Article 8, is further reflected by the decision of 
the Third Circuit in United States v. Humphrey, 181 F.2d 757 
(3rd Cir. 1950). The court there relied on Hiatt to hold that 
the court-martial challenged in that case was not {llegally 
constituted merely because an officer of the Judge Advocate 
General's Department was not assigned as law member, even though 
such an officer may have been technically "available." As in 
Hiatt, however, the court took pains to point out in so holding 
that "there was a law member on the court [who]... was not 
a member of the Judge Advocate General's Department." Id. at 


759. 


Similarly, in Parker v. Hiatt, 86 F. Supp. 27, 28 


(N.D. Ga. 1949), the court described as follows the require- 
ment of Article 8 that there be "detailed" to every general 
court-martial a law member who is an officer of the Judge 
Advocate General's Department, or some other "specially guali- 
fied officer:" 
"Tr a member of the Judge Advocate 

General's Department actually served as 

law member on the Court-Martial, then it 

had jurisdiction and its proceedings are 

valid." (Emphasis added). 


It is thus clear, not only from the explicit provisions 


of Article 8 itself, but also from the legislative history and 


Gh 


the judicial interpretation of that statute, that the so- 

called "interpretation" of Article 8 contained in Section 38¢e 

of the 1928 Manual for Courts-Martial and in the Dawson and 
Davis cases relied upon by the Secretary of the Army in the court 
below is invalid. In failing to appoint a law member to serve 

at Homcy's court-martial, the authority appointing the court— 
martial acted in direct violation of the 8th Article of War. 

The court was thus clearly illegally constituted. Any possible 
doubt on this score, moreover, must be resolved in favor of the 
plaintiff, for, as the Supreme Court pointed out in Runkle v. 
United States, 122 U.S. 543, 556 (1887), "to give effect to its 
[a court-martial's] sentences it must appear affirmatively and 
unequivocally that the court was legally constituted; that it 

had jurisdiction; that all the statutory regulations governing 
its proceedings had been complied with," and "there are no pre- 
sumptions in its favor, so far as these matters are concerned." 


As a result, the court-martial which tried Homey 


was without jurisdiction and its judgment void, The language of 


the Supreme Court in McClaugnry v. Deming, 186 U.S. 49, 64-66 
(1902) is conclusive in this regard: 


"But the court-martial that has 
jurisdiction over any offense must, in 
the first place, de legally created 
ana convened ... The court has no 
continuous existence, but under the 
provisions of the statute it is called 
into being by the proper officer, who 
constitutes the court itself by the 
very act of appointing its members, 
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and when in appointing such members he 
violates the statute ... the body thus 
convened is not a legal court-martial 
and has no jurisdiction over either the 
subject matter of the charges against a 
volunteer officer or over the person 

of such officer ... By the violation 
of the law the body lacked any statutory 
authority for its existence, and it 
lacked, ‘therefore, all jurisdiction over 
the defendant or the subject matter of 
the charges against him... 


"But it is said that defendant did 
not object to being tried by this ille- 
gally constituted court, and that his 
consent waived the question of invalidity. 
We are not of that opinion, It was not a 
mere consent to waive some statutory 
provision in his favor which, if waived, per- 
mitted the court to proceed. His consent 
could no more give jurisdiction to the 
court, either over the subject matter or 
over his person, than if it had been composed 
of a like number of civilians or of 
women. The fundamental difficulty lies 
in the fact that the court was constituted in direct 
violation of the statute, and no consent could 
confer jurisdiction over the person of the de- 
fendant or over the subject matter of the accusa- 
tion, because to take such jurisdiction would 
constitute a plain violation of law..." 


CONCLUSION 


For the reasons summarized above, appellee Homey was 
denied his constitutional right to a fair trial before the court- 


martial by which he was convicted and sentenced and said court 


was without jurisdiction. In Kauffman v. Secretary of the Air 


ROnces U.S. App. D.C. , 415 F.24 991, 992 (1969), 
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cert. denied, 396 U.S. 1013 (1970), this Court held that "the 
scope of review of military judgments should be the same as 

that in habeas corpus review of state or federal convictions" 
and set forth the following standard by which civilian courts 
should measure alleged constitutional errors in military rulings: 


"We hold that the test of fairness 
requires that military rulings on consti- 
tutional issues conform to Supreme Court 
standards, unless it is shown that condi- 
tions peculiar to military life require a 
different rule, The military establishment 
is not a foreign jurisdiction; it is a 
specialized one, The wholesale exclusion 
of constitutional errors from civilian review 
and the perfunctory review of servicemen's 
remaining claims urged by the government 
are limitations with no rational relation 
to the military circumstances which may 
qualify constitutional requirements. The 
penefits of collateral review of military 
judgments are lost if civilian courts apply 
a vague and watered-down standard of full 
and fair consideration that fails, on the 
one hand, to protect the rights of service- 
men, and, on the other, to articulate and 
defend the needs of the services as they 
affect those rights." Id. at 997. 


In light of the above standard, it is absolutely clear 
that the decision of the District Court in this case was correct 
ana that its order should be affirmed. 


Respectfully submitted, 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,954 


ALBERT C, HOMCY, 
Plaintiff-Appellee, 
v. 
STANLEY R. RESOR, Secretary of the Army, 
Defendant-Appellant. 


ON APPEAL ps THE UNITED STATES DISTRICT COURT 
OR THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR THE DEFENDANT-APPELLANT 


1. In our main brief, we demonstrated (1) that article 76 


of the Uniform Code of Military Justice precludes judicial review 
of court-martial proceedings by civilian courts except by habeas 
corpus, and consequently, prior decisions holding to the contrary 
are in error and should be re-examined; and (2) that assuming 
arguendo that there was jurisdiction in the district court, the 
decision below is unsupported by the record. Homcy then filed 

a brief in which he asserted that the district court did not err 
in assuming jurisdiction to overturn his court-martial conviction, 
and that his court-martial proceedings were fatally marred by 
4mproper command influence, ineffective assistance of counsel, 


and the absence of a law member. 


Nothing in Homcy's brief militates against the argument in 
our main brief that, except for habeas corpus, collateral review 
of court-martial convictions was never contemplated by Congress 
and runs directly against the finality provision of Article 76. 
We feel that this issue was adequately discussed at length in 
our main brief, and consequently we do not find it necessary to 
reply to Homey's reading of the relevant statutes and legislative 
history. 

With respect to the merits of the court-martial conviction, 
Homey's arguments regarding alleged improper command influence 
and ineffective assistance of counsel are singularly unpersuasive, 
and as we shall show below cannot withstand analysis. Homcy 
also raises another issue in his brief -- whether the absence of 
the law member supports the decision below -- which requires a 
reply, for this issue was not relied upon by the district court 


and therefore not anticipated in our main brief. Homey seems to 


assert (Brief, pp. 51-65) that the absence of the law member at 


his court-martial directly violated the then applicable 8th 
Article of War, and consequently vitiated the jurisdiction of 
the military tribunal. This position, as we shall also set out 
below, is plainly insubstantial in light of the total absence of 
prejudice in Homcy's case and the long standing interpretation 
that the presence of the law member 1s directory, not mandatory. 
2. As we point out in our main brief (29-30), the evidence 


in the record concerning the allegation of improper command 


influence consists of vague recollections of the court-martial 
members not relating specifically to Homey's court-martial. 
Despite his lengthy summarization of the evidence (Brief PP. ah- 
38), Homey fails to demonstrate any direct abuse in his case, 

and instead, seeks to prove his charge by "anference" (Brief 

p. 38). In the first place, inferences assertedly based on 
circumstances occurring 26 years ago are dubious at best. More- 
over, Homey fails to show how the alleged command influence 
affected the tribunal's finding of guilt, in light of Homey 's 
judicial admission of guilt as noted in our main prief (p. 30) .2/ 


As we point out in our main brief (p. 30), the sole effect 


which improper command influence could possibly have had in Homey 's 


omecy's judic admission of gu: 8 no 8 by the 
minor irregularity in the specification, noted by Homey in his 
prief pp. 49-50. The specification charged that Homcy refused 
"to lead a patrol on a mission to detect the presence of two enemy 
tanks or self-propelled guns * * *" whereas the order given was 
to take "* # * a patrol to seek out and destroy one or two self- 
propelled guns or tanks * * *". However, it 18 plain that the 
specification under which Homcy was tried was sufficiently descrip- 
tive as to time and place of the offense of disobedience of a 
lawful order as to foreclose any attack thereon by knowledgeable 
defense counsel. Indeed, the applicable standard relative to 
pleadings in the military judicial system, enunciated by the Supreme 
Coare in Collins v. McDonald, 258 U.S. 416, 420 (1922), recognized 
that, ; 


It 1s not necessary that the charge in 
court-martial proceedings should be framed 

with the technical precision of a common- 

law indictment. * * * the [charge] was 
sufficiently described to advise defendant 

of the time and place and circumstances under 
which it claimed he had committed the crime, |. 
to enable him to make any defense he may have had. 


See also In re Yamashita, 327 U.S. 1, 17 (1946) 
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case would be limited to the question of sentencing -- an issue 
not before this court. Homcy cites no authorities whatsoever for 
his assertion (Brief p. 38) that "* * * 4f there had been no 


command influence on the court, the sentence which it would have 


the sentence which o———— 
imposed 4f it had found Homey guilty would not have resulted in 


his dishonorable discharge from the Army." (Emphasis supplied) . 
In fact, Homcy was found guilty of violating the 75th Article of 


War, Misbehavior Before the Enemy. This Article, dealing with one 
of the most serious offenses punishable by courts-martial, 
authorizes the use of the death penalty and is specifically 
designated as one of eight ‘war Offenses" under the Article of 
War. See A Manual For Courts-Martial U.S. Army - 1928, pp. 221- 
222, Since the obviously lesser offense of conduct unbecoming an 
officer and a gentleman (Article of War 95) requires dismissal, 


Sec 103, 1928 Courts-Martial Manual, there can be no doubt that 


the same minimum standard would apply to an officer convicted of 
violating the 75th Article of War, as in the case at bar. 

We find nothing in Homcy's attack on his appointed defense 
counsel which detracts in any way from our conclusion that Homcy 
was not denied effective assistance of counsel. To the contrary, 
the utter lack of merit in Homcy's allegations simply serves to 
emphasize the unsupportable nature of this allegation. Homcy 
argues (Brief p. 49) that since his defense counsel only conferred 
with him the day before the trial, he "e # # obviously did not have 
adequate time to prepare his defense." However, we see nothing 
obvious about this at all, and Homcy makes no attempt to demonstrate 
why greater time was needed to prepare an adequate defense. In 


addition, Homey points to defense counsel's failure to call 
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witnesses other than himself and the fact that defense counsel 
only objected once to the questions asked by the prosecuting 
Assistant Staff Judge Advocate as evidence of ineffective 
assistance of counsel. Yet not once does Homey indicate why 
these actions were defective. Further, as we indicated in our 
main brief p. 27, errors in judgment and trial tactics do not 
constitute as per se deprivation of constitutional rights, and 
Homey offers no explanation why defense counsel's failure to 
object to the irregularity in the specification (discussed in 
footnote 1, p. 3) and the absence of the law member (See Point 
3 infra) in any way affected the outcome of Homcy's court-martial. 
3. In the court below, Homey asserted that the excused 
absence of the law member at his court-martial proceedings, in 
alleged violation of the 8th Article of War, constituted a juris- 
dictional defect fatal to the proceedings. This allegation was 
not relied upon by the district court, and in light of the reasons 
set forth below, we feel was impliedly and properly rejected by 
the district court. 


me 8th Article of War, in effect at the time of Homcy's 


court-martial, provides in pertinent part: 


The authority appointing a general court- 
martial shall detail as one of the members 
thereof a law member, who shall be an officer 
of the Judge Advocate General's Department, 
except that when an officer of that depart- 
ment is not available for the purpose, the 
appointing authority shall detail instead 
an officer of some other branch of the service 
selected by the appointing authority as 
specially qualified to perform the duties of 
law member. The law member, in addition to 
his duties as a member, shall perform such 
other duties as the President may by regu- 
lations prescribe. 
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As noted by Homey (Brief p. 53), Second Lieutenant Bertram H. 
Lebeis was detailed as the law member for Homey's court-martial 
put was excused and did not sit during the proceedings. Quite 
apart from the fact that the presence of the law member was not 
required in 1944, it is manifest that even if such requirement 
did exist, the absence of the law member in the instant case 
would not be of constitutional significance. 
The consistent interpretation of the 8th Article of War at 

the time of Homcy's court-martial was that the law member 's 
presence was not mandatory, except in certain instances not 
applicable here. The primary authority for this interpretation 
is found in Paragraph 38(c), Manual For Courts-Martial, U.S. 
Army = 1928, which plainly states in pertinent part: 

Absence of law member. -- * # * Where it has not 

een spec cally ected that a case be 

tried with the law member present the court 

need not, a quorum being present, discontinue 

trial on account of his absence. The specific 

direction referred to and any revocation 

thereof should as a rule be in writing. 
This interpretation existed for 17 years prior to Homey's court- 


martial and must be accorded great weight. The Supreme Court 


recognized in Swendig v. Washington Power Company, 265 U.S. 332, 
331 (1924), that it was "e * # a settled rule that the practical 


interpretation of an ambiguous or uncertain statute by the 
executive department charged with its administration is entitled 
to the highest respect, and if acted upon for a number of years, 
will not be disturbed except for very cogent reasons." See also 
Udall v. Taliman, 380 U.S. 1 (1965) rehearing denied, 380 U.S. 
989 (1965). 


While we are aware of no decisions precisely ruling on 
the question at bar, courts have recognized the discretionary 
nature of the 8th Article of War. In Glenn v. Hodges, 79 F. 
Supp. 400 (S.D. N.Y. 1948), petitioner contended, inter alia, 
that his court-martial lacked jurisdiction as not properly con- 
stituted since the law member was not a member of the Judge Advo- 
cate General's Department when members of that department were 
available. ‘Though the 8th Article of War directs that "(T]he 
authority appointing a general court-martial shall detail as one 
of the members thereof a law member, who shall be an officer of 
the Judge Advocate General's Department, except * * * when an 
officer of that department is not available for the purpose * HEM, 
the court found (79 F. Supp. at 401) that "* * * whether or not 
the Judge Advocate General's Department, has officers available 
rests in the sound discretion of the officer who appoints the 
Court Martial and the provisions of Article of War 8 are merely 
directory and not mandatory." (Emphasis supplied). he identical 
allegation was raised in Henry v. Hodges, 171 F. 2d 401, 403 
(c.A. 2, 1948), cert. denied, 336 U.S. 968 (1948), where’ the court 
stated, "The whole question is especially one of discretion; 
and, if it is ever reviewable, certainly the record at bar is 
without evidence which would justify a review." (Emphasis supplied). 


Even assuming arguendo that the presence of the law member 


was required under the 8th Article of War, Homcy has failed to 


suggest how the conduct of the proceedings were in any way 
adversely affected by the law member's absence. At most, the 
absence of the law member was harmless error which in no way 


raises questions of constitutional dimension. 


In sum, even assuming that it had the jurisdiction to do so, 


there was no warrant for the district court overturning Homcy's 
court martial conviction which occurred more than twenty five 
years ago -- a conviction which, we stress again, resulted from 
his admitted deliberate disobedience of a lawful order of a superior 
officer to go on a combat patrol. That Homcy's trial may have 
been less than perfect is scarcely surprising in view of the fact 
that it took place in a war zone at a critical point in the Allied 
endeavors to liberate France. All that is of present moment is, 
however, that the trial did not lack fundemental fairness; i.e., 
none of Homcy's criticisms of the court-martial proceedings 
involves any invasion of a constitutional right. 
CQNCLUSION 

For the foregoing reasons, and for the reasons set out in 

our main brief, the judgment of the district court should be reversed. 
Respectfully submitted, 


WILLIAM D. RUCKELSHAUS, 
Assistant Attorney General, 


THOMAS A. FLANNERY, 
United States Attorney, 


ALAN S, ROSENTHAL, 
THOMAS JAY PRESS, 


EY ent of Justice, 
Washington, D. Cc. 20530. 


